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T0 TH. 
| Right Honourable 


THOMAS 

Lord Viſcount GAGE. 
My Lord, 

1 T may at firſt view ſeem a little 


preſuming in me, to dedicate a 
plain Jaw-treatiſe to a polite 
nobleman, ſuch as your lordſhip ; 
but this will be eafily reconciled, 
when tis conſidered, the ſubject of 
our law, cannot be made too fa- 
miliar to the greateſt perſonages, as 
they live under it's protection, and 
are by it defended in their rights 
and properties. 
In this addreſs to your lordſhip, 
where virtues are ſo very conſpicu- 
ous, extraordinary encomiums ma 


be well expected ; and I fear I ſhall 
require your lordſhip's pardon for 


my 


iv The DEDICATION. 


my defects ; I ſhall however pre- 
fume to obſerve to you, if genero- 
fity and greatneſs of mind, ſuperior 
ſenſe, learning and judgment, the 
nobleſt economy, and fineſt beha- 
viour, with the moſt extenſive pub- 
lick ſpirit, are excellencies which 
deſervedly raiſe a perſon to titles 
and honours, they ever belong to 
your lordſhip as their poſſeſſor. 

Theſe great qualities and accom=; 
plifhments, my lord, thine forth 4 
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you, who are univerſally known and N 
admired; and that you may lire 
long an ornament to your country, 
attended with proſperity and every 5 

ſatisfaction, is the real wiſh of, © . 
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N an age of inquiry into things, it is 
I not to be admired that our great legif- 

lators | ſhould make many new laws 
well intended for redreſſing publick evils, 
however ſhort they may fall of it, in the 
general execution of them : for there is 
hardly any fence ſo ſtrong, but the fertile 
genius of the preſent times, by its inven- 
tions and ſtratagems, will cafily break 
through it. . | 

But I do not here pretend to be a parti- 
. cular advocate, either for or againſt the al- 
teration of our laws, any further than as it 
makes new books neceſſary; what I ſhall 
now attempt, is to introduce an inſtructive 
treatiſe, writ in the eaſieſt method, and 
adapted to every capacity, whereby the 
unſkilſul, and thoſe who are ignorant in 
practice of the law, may in ſome meaſure 
be their own adviſers, and readily avoid 
the common errors too oftea happening in 
the proſecution of ſuits. 

And in this treatiſe is contained the moſt 
uſeful and requiſite learning in the law, for 
all degrees of perſons to acquire and under- 
ſtand, there being likewiſe many curious 

Tl things 
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things therein not to be found in any other 
one law book ; ſo that I may venture to 
ſay, the publick will here reap benefit and 
ſecurity to themſelves, at the ſame time at- 
tornies and ſolicitors confeſs it affords a 
very juſt inſtruction, 

Nor will. theſe gentlemen, I hope, make 
any objeQion to the popularity of my title, 
fince this work js not deſigned to defame 
or abate the profeffion of the law, tho” 
it gives ſome light into it to the ordinary 
rcader. 

This edition has been reviſed and cor- 
rected, and many valuable additions in- 
ſerted from the reports of the late lord 
chief baron Comyn ; lord chief juſtice Ray- 
mond; Strange maſter of the rolls; Mr. 
juſtice Foſter, &c. &c. And alſo from the 
ſtatute law to the fourth year of the reign 

of his preſent Majeſty incluſive. - f 

Mich, Vac. 1764. 
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Df Actions and Remedies, 
Writs, P2ocels, Arreſts, 
and Bail. 


H E actions and remedies brought 
and proſecuted in our courts for re- 
covery of rights and damages for in- 
juries ſuſtained, and for the doin 
of juſtice between one ſubje& and another, 65 
that all perſons who complain may be relieved, 
according to the nature and merits of their caſe, 
are the following. 


B 1. Of 


2 Ok Aﬀions and Remedies. 


| 1. Of Debt. 7. Of Slander. J 
| 2. On the Caſe. wh Of Aſſault and Battery. . 
| | 3. Of Account. 49. Of Treſpaſs. 
| 4. Of Covenant 10. Of Ejectment. | 
| 5. Of Detinue. | 11. Of Aſſiſe. ö 
g 6. Of Trover. L 12. Of Waſte. c. | 
| 


Action of Debt is a ſuit given by bw whom. a 
man oweth another a certain ſum of money, by 
obligation, or bargain for a thing fold, or wv 
contract, &c. and the debtor will not pay the 
debt at the day agreed; then the creditor ſhall 
have this action againſt him for the ſame. | 
If money be due upon any ſpecialty, action 
of debt 8 lieth; for no other action may be 
brought for it: and where a man contracts to 
pay money for things which he hath bought, and 
| the ſeller takes bond for the money, the contract 

is diſcharged ; ſo that he ſhall not have action 
of debt upon the contract, but on the bond. 
Nat. Br. 268, 

The uſual action of debt, tich coakfts! of 
divers particular branches, hes in all theſe caſes: 
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1. For money due on bond, or bill. 
2. For rent due from tenants. 
3. For goods or money delivered. 
4. For an attorney's expences. 
5. For permitting a priſoner to eſcape. 
6. Upon a judgment, or arbitrament. 
7. On * act of parliament. 


1, in a bond where ſeveral are bound ſeveral- 
ly, the obligee may have action of debt againſt 
all the obligors together, or all of them apart, 
and have - ſeveral judgments and executions z 

though 
BY 
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Of Aﬀons aud Remedies. _ 

though he ſhall have ſatisfaction but once: but 
when the bond is joint, and not ſeveral, all the 
obligors muſt be ſued that are bound; and one 
is not obliged to anſwer without the reſt. Alſo 
if a bond is made to, three to pay money to one 
of them, they muſt all join in the action, for 
they are but as one obligee. Dy. 19, 310. Zelv. 


717 a Tat; 2 

If chere be ſeveral days mentioned for payment 

e ö | 

feited, nor can be ſued, until all the days are paſt: 
in ſome caſes, the obligee may bring action 


of debt for the money due by the bond preſently, 


though it be not forfeited ; and by ſpecial word- 
ing the condition, an obligee may be able to 
ſue the penalty on the firſt default. A man is 
bound to pay 20/. in manner following, that 
is to ſay, 10 J. at one day, and 10 J. at another; 
debt will not lie till after the laſt day, becauſe it 
is an intire duty: but if one binds himſelf to pay 
10 J. on one day, and 10 J. on another, after the 
firſt day action of debt lies for 10 /. it being a 


ſeveral duty, Co. Lit. 292. 2 Danv. Abr. 01. 


In action of debt brought upon a bond againſt 
an heir for the debt of his anceſtor, it is not 
good for the heir to ſay, that the executors have 
aſſets in their hands; for the obligee may ſue 
either heir or executor: if an heir hath aſſets, 
and the executor alſo, it 1s at the obligee's elec- 
tion to have action of debt againſt the one or 
the other; but he ſhall not charge them doubly. 
Debt lies againſt the heir of an obligor, who has 
lands by deſcent, if the executor have not ſuffi- 
cient: and if an heir has made over lands fallen 
to him by deſcent, execution ſhall be had againſt 
him to the value of the land, Sc. if it be not 
fold bona fide before the action brought. Dy. 
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obligation; is not for- 
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Cf Ations and Lemedieg. 

204. Plowd. 433. Ander. 7. Stat, 3 & 4 WW. 

'& M. c. 14. perpetuated by 6 & 7 V. 3. c. 14. 

Action of debt lieth on a recognizance; fo 

upon a ſtatute merchant, being in the nature of 

2 bond or obligation : but it is otherwiſe in caſe 

of a ſtatute ſtaple. A man owes another a ſum 

of money, and hath his note under hand, with- | 

out ſeal, an action of debt on a mutuatus lies; | 

but the defendant may wage his law: in action | 

-of the caſe brought upon promiſe of payment | 

the - defendant cannot wage law. 4 Rep. 93. | 

2 Danv. Abr. 497. W | 
If debt is brought on a ſingle bill, the defen- 

dant may plead payment, before the action | 

brought, in bar: and pending an action on bond, 

Sc. the defendant may bring in principal, in- | 

tereſt and coſts ; and the court ſhall give judg- 

ment to diſcharge the defendant, by ſtat. 4 An. 

c. 16. /. 13. n a 

| Upon application to ſtay an action of debt 

| upon bond, upon payment of principal, inte- | 
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reſt and cofts : cauſe ſhewn and oppoſed, unleſs 

coſts of a ſuit in the Exchequer relating to the 

ſame matter be paid. Lord Ch. Juſt. Hardwicke 

ſaid he believed it had been ruled upon the a- | 

bove clauſe that it ſhould be done; and that | 

coſts in equity relating to ſuits on bonds have | 

been referred to, and taxed by the maſter. Rule | 
| 
| 
| 


abſolute to ſtay the proceedings on payment of 
principal, intereſt and coſts, and of the coſts in 
the Exchequer, M.S.S. Caf. EH. 8 Geo. 2. 
Lock and Shermer. - See Gilb. Caf. 291. 

An executor brought error on a judgment a- | 
gainſt the teſtator upon bond: and after affirm- | 
ance moved on ſtat. 4 Ann. c. 16. ſect. 13. to pay 
principal, intereſt and coſts, it was inſiſted, that 
as he came for a favour to ſave the penalty, it was | 

but 


k Adlons and Reinedics, 


but equitable he ſhould pay the coſts in error 
which he had put the plaintiff to; for if plain- 
tiff had taken execution, equity would never 
puniſh him for taking thoſe expences out of the 
penalty. | 

On the other ſide were cited Baubam v. Mal- 
thewws, 2 Str. $71. where an executor diſconti- 
nued without coſts. 2 vel. 70. pl. 28. S. P. 
2 Barnard. K. B. 154. S. C. S. P. and Sidney v. 
Newinſon. Upon the authority of which caſe, 
the Court determined, that as by law the execu- 
tor was not to pay coſts upon a writ of error, a 


court of Law could not direct them to be taxed, 


though there was a penalty. 2 Sr. 1072. 
The caſe of Sidney v. Newinſon was, That 
re! had 8s, an aCtion of debt upon 
nd againſt defendant as adminiſtrator, and fi- 
led a bill in equity to diſcover aſſets; and had 
inſtituted a ſuit in the ſpiritual court, ro oblige 
her to give in an inventory. After judgment 
for the plaintiff in the action, a writ of error 
was brought in K. B. and the judgment rever- 
ſed. That plaintiff brought a new action in 
K. B. and detendant moved to ſtay proceedings 
upon ſtat, 4 Ann. c. 16. ſect. 13. on paying 
principal, intereſt, and coſts: and now upon 
motion for the court's direction to the maſter 
in taxing the coſts, it was inſiſted for plaintiff, 
that defendant ought to pay the whole coſts of 
the firſt ſuit, proceedings in Chancery, and ſpi- 
ritual court. | 
The court faid, that they had nothing to do 
to order coſts for proceedings in another court, 
which has power to award coſts, if the party is 
intitled to them; and as to the judgment, that 
is reverſed, there is no reaſon for defendant to 
pay for plaintifPs error and miſtake. The court 
B 3 was 
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was of opinion, the proceedings in this court 
mult be ſtayed on payment of the coſts of this 
ſuit. S'r. 699. 

2. An action of debt lies for rent in arrear, 
upon a leaſe for life or years; at common law 
it lay not on leaſes for life, but now by ſtatute 
it may be had. 8 Ann. c 14. If tenant in fee- 
ſimple,” or tee-tail die, his executor may have 
action of debt by the ſtat. 32 H. 8. c. 37. for 


arrears of rent incurred in the life-time ſuch 


tenants, or he may diſtrain for the ſame; but 
before this act the executor had no remedy. 
Cro. Car. 471. 

The remedy by the common law for rent 
on a leaſe for life was aſſiſe, if the plaintiff had 
ſeifin, or by diſtreſs ; and if tenant for life died, 
his executors might bring action of debt for 
the rent in arrear : but a new remedy is 
by the above ſtatute,” and that is to Gin 
J Rep. 65. 3 Salt. 304. | 

If a rent or leaſe tor years of land is reſerved 
and made payable at four quarter-days, the leſſor 
may have action of debt after the firſt day of 
failure; for every quarter's rent is a ſeveral debt, 
and diſtin actions may be brought for each 


5 Rep. 8 1. 2 Vent. 12 * 

3 rent upon a leaſe for be. ſhall 
debt for it: and action of. debt will lie againſt 
a leſſee, for rent due after the aſſignment Se the 
Ieaſe ; for the perſonal rivity of contract con- 
tinues, though the privity of eſtate is gone: 
but it is otherwiſe, if a landlord Une 25 
the rent of the aſſignee, knowing of the aſfign- 
ment. Ev. 22. 3 Kep. 22, 23. 

When the leaſe is ended, the dang in reſpe& 
of che rent remains, and debt lieth by reaſon of 


privity 


Pk Aftons and Remedies. 
privit of contract between lefſor and leſſee. 
Cre. Jae. 227. Le 


3. Action of debt lieth upon a parol contract 
by word only, and fo doth' action on the caſe : 
and in ſome caſes, debt will lie, although there 


If goods or money are delivered to a third 
perſon for my uſe, I may have action of debt, 
or account for them. And where money 1s de- 
livered to a perſon, to be re- delivered again, 
the property is altered, and debt lies: but where 
a horſe, or any goods are thus delivered, there 
action of detinue leth. Action of debt lies 
againſt the huſband, for goods which were. de- 
livered or ſold to the wife, if they come to the 
huſband's uſe : and if one delivers meat, drink 
or clothes to an infant, and he promiſes to pay 
for them, action of debt or on the caſe will lie 
againſt the infant; but what is delivered, muſt 
be averred to be for the neceſſary uſe of the in- 


fant. 2 Danv. Abr, 404. Nelſ. Ar. 603. 1 Lil. 


Ar. 400, 41: gl; 0 
A man agrees with a taylor to make him a 
ſuit of clothes, for a certain price; the taylor 
may bring a general action of debt againſt him 
for the money; but if the price is not agreed 
on, action of the caſe only lies, or ſpecial ac- 
tion of debt on the ſpecial contract. Wood's Int. 
Och edit. 563. 
B 4. 4. An 
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4. An attorney ſhall have action of debt 
againſt his client, for money which he has paid 
to any perſon for ſuch client, for coſts of ſuit, 
or to his counſel, Sc. And an action of debt, 
or caſe, lies for an attorney for his fees againſt 
him that retained him in his cauſe: but attor- 
nies are not to demand more then their juſt fees; 
nor to be allowed any extraordinary fees to coun- 
ſel, without tickets ſigned by them, Sc. And 
it is ſaid to be a good plea to an action brought 
by an attorney for his fees, that the plaintiff did 
not give the defendant any bill of charges, ac- 
cording to the ſtatute, Lil. Abr. 142. Stat. 
3 Jac. e. 7. 7. Rem. 245. 2 C. . c. 53. 
perpetuated by 30 Geo. 2. c. 19. /. 75. See 
Moſeley's Rep. 68. Str. 633. Prat. Reg. C. P. 
36. Rep. & Caf. Pract. C. P. 27. Bac. Abr. 
130. | 

If a client when his buſineſs in court is dif- 
patched, refuſeth to pay the officer his court 
tees; the court on motion will grant an attach- 
ment againſt him, on which he ſhall be com- 
mitted until the fees are paid. Lil. Abr. 598. 
But officers guilty of extortion ſhall render 
treble value: and an action may be brought 
againſt attornies for extortion, and the party 
grieved ſhall have treble damages and cots, 
3 Ed. c. 26, 27, 30. 
5. Action of debt lies againſt a gaoler per- 
mitting a priſoner committed in execution to 
eſcape, for thereupon the law makes the gaoler 
debtor z; and Where the party is not in execu- 
tion, there action on the caſe lieth from damages 
ſuffered by the eſcape. Saund. 218. 
If a priſoner eſcapes who was in execution, his 
creditor may take him by capias ad ſatisfaci- 
endum; or bring action of debt on the judgment, 

or 


Of Aälons and Remedies. - 
or a /cire facias againſt him, Sc. for he hath (till 
an intereſt in the body, as a pledge for the debt. 
If the priſoner makes a tortious eſcape, the per- 
ſon at whoſe ſuit he was taken in execution, may 
have an alias cap. to take him again; or action 
of the caſe againſt the ſheriff ; but if the ſheriff 
voluntarily permit the eſcape, debt may be 
brought againſt, the Sheriff, Ventr. 269. Lil. 
r. 526. 3 Salk. 160. 1 | 

Debt lieth againſt a ſheriff, for money levied 
in execution: and if a defendant in execution is 
reſcued, the Sheriff is liable for the whole debt, 
and is to have his remedy againſt the reſcuer. 


Dy. 241. | 


6. A perſon may have action of debt upon an 
arbitrament ; but not for debt referred to abri- 
tration, which muſt be action on the caſe : and 
debt will lie for breach of a by-law, or for 
amercement in a court-leet, Sc. Action of debt 
ſhall be brought for money adjudged to be paid 
by arbitrators, declaring on the award; and alſo 
upon the bond for not performing it. New Nat. 
Br. 267. Brotonl. 55. Lil. Abr. 400. 

Debt lies for money recovered upon a judg- 
ment, c. And if a man recovers debt or da- 
mages in London, on action brought there by the 
cuſtom of the city, which lies not at common 
law; when it is become a debt by the judg- 
ment, action ot debt lies upon this judgment in 
the courts at Heſtminſter. Nat. Br. 268. 2 Danv. 
Aor. 499. In actions of debt on bonds, a rule 
may be made to ſtay proccedings on payment of 
principal, intereſt and colts; but not in actions 
of debt upon judgments; yet the defendant 
may plead a tender and uncore priſt. 6 Med. 60. 

7. Action of debt is ſometimes grounded on 
an act of parliament; as for a parſon againſt a 
pariſhioner 
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pariſhioner for not eng out "tithes, wherein 
the plaintiff ſhall recover the treble value, by the 


ſtatute 2 Ed. 6. c. 13. Againft a hundred for a 
robbery committed on the highway in the day- 
time of any day, _— ſunday, when the hun- 
dred ſhall anſwer it, if the robbers are not taken 
in 40 days, Sc. 27 Eliz, c. 13. See Com. Rep. 
345. Stra. 406. Againſt a man for arre 

or cauſing one to be arreſted in another man 
name, without his conſent, upon the ſtatute 
8 Eliz. c. 2, And if an“ attorney ſuffer ano- 


ther to follow any ſuit in his name, he ſhall for- 


feit + 20 J. and the party grieved ſhall have 
debt; by Rong c. 7. And ſo in many other 
caſes debt lieth. 


The manner of Proceeding in alia f 
Debt. 


T HE Proceedings upon actions of debt in 
order to trial in Se courts of Weſtminſter, 


1. By writs, proceſs, and arreſts. 
2. By bail and appearance. 


3. By declarations, pleadings, Ge 


1. A writ is the king's precept, commandir 
ſomething to be done touching 2 ſuit or ain 
And of writs there are divers kinds, in m 


reſpects ; ſome are real, concerning the pallet” 


* An attorney who gives another leave to practice in his 
CS AE CON does in his name, 12 Med. 


+ By flat. 2 Geo. 2. c. 23. cc. 17. [per ted by 30 
Geo. 2, c. 19. ſed. 75.3 he r 567 and he taco 
pable of acting. 
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Gon of lands, called writs. of entry, or of right 
touching the property, "Se. Some are perſonal, 
relating to goods, chattels, and perſonal - inju- 
riesz and ſome are ug the recovery, of 
the and damages. 2 ll. 39. 

The ie in civil actions are either original, 
or r original writs are iſſyed out of the 
court of chancery, for the ſummoning a defen- 
dant to appear, and judicial writs iffue out of 
the court where the original is returned, after 
the ſuit is begun, to carry on the cauſe: the o- 
dai vrt ber de the name of the king; but 

cial writs bear date in the name of the chief 
3 and a writ without a teſte is not good, 
for the time may be material when it was taken 
out; and if it be out of the common law Courts, 
it muſt bear date ſome day in term (not being 
ſunday) but in chancery writs may be iſſued in 
the vacation as well as term-time, 5 that co 
is always open: alfo there are to be fifteen days 
between the teſte and return of.. writs, where, 
ſuit is by original; but by ſtatute, delays in ac- 


tions by reaſon of fifteen days between the teſte 


and return in perſonal actions and ejectments 
are remedied. - F. V. B. 51, 147. 2 Lal. 40. 
13 Car. 2. c. 2. 

An original writ defective in form, is abate- 
able; but it is allowed to be good by pleadings, 
Se. and though an original may not The pur 
ed, yet a new writ may be taken out, where it 
is not amendable : writs judicial, if erroneous 
may be amended; and- writs may be 9 55 


every term, until à defendant is arreſted, but 


not after four terms in B. R. when a new writ. 


mult, be iſſued, and the plaintiff may not re- 
new the old one. And all writs are to be re 


turned and filed i in due time, in the c court where 


returnable z 


\ 
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Ok Actions and Remedies. 
returnable ;. for the filing them is the warranty 
for the proceeding. 2 Lil. Abr. 716, 717. 

The king's writs cannot be denied to the ſub- 
ject; and after the action is fixed on, for a 
wrong done, or a right detained, as in debt, on 
the caſe, &c. ſuch a wit muſt be taken out as 
is ſuitable to the action, being grounded upon 
it: and if in the writ ſeveral perſons are inclu- 
ded, (for four defendants may = put in one writ) 
there muſt be ſeveral warrants from the ſheriff 
to execute the ſame. Wood's Inſt. 581. 

Attachment lies againſt ſheriffs, c. for not 
executing writs z. or for doing it oppreſſively by 
force, or not doing it effectually, through any 
corrupt practice. The ſheriff's bailiffs cannot 
execute a writ directed to the ſheriff,, without 
his warrant : and ſheriffs are not to grant war- 
rants for arreſts, before the receipt of. the writ ; 
if they do, they ſhall forfeit 10 J. and damages. 
43 Elix. c. 6. 

No high ſheriff, under-ſheriff, their deputies 
or 728 ſhall make out any warrant before 
they have in their cuſtody the writs upon which 
ſi 5 warrants ought to iſſue, on forfeiture of 
10 J. Stat. 6 Geo. c. 21. /. 53. | 

Every warrant to be made out upon any 
writ of K. B. C. B. or Exchequer, before judg- 
ment, to arreſt any perſon, ſhall have the ſame 
day and year ſet down thereon as ſhall be ſet 
down on the writ itſelf, under forfeiture of 10 l. 
to be paid by the perſon who ſhall fill up or de- 
liver out ſuch warrant. Id. ſ. 54. See Stat. g 
W. z. c. 15. how penalties to be recovered and 
divided. | 

Every warrant upon proceſs for arreſting ſhall, 
before execution, be ſubſcribed or endorſed with 
the name of the attorney, clerk in court, or ſo- 

| licitor, 
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endorſed; and every 
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licitor, by whom ſuch proceſs ſhall be ſued forth; 
and where ſuch attorney ſhall not be the perfon 
immediately employed, then alſo with the name 
of the attorney ſo immediately employed. Star. 
2 Geo, 2. c. 23. /. 22. perpetuated by 30 Geo. 2. 
c. 19. . 75. of PS. kph rot ale, 

Not ſubſcribing or indorſing the name of the 
attorney, &c. on any warranat made upon any 
writ or proceſs, ſhall not vitiate the ſame, but 
ſuch writ, and all proceedings thereon, ſhall be va- 
lid and effectual, provided the writ whereon ſuch 
warrant be made out be regularly ſubſcribed or 
ſheriff, or other officer, 
who ſhall make out any warrant upon any writ, 
Sc. and ſhall not ſubſcribe or indorſe the name 
of the attorney, Sc. who ſued out the ſame, 
ſhall forfeit 57. to be aſſeſſed by the court out 
of which ſuch writ, c. ſhall iſſue; one motety 
to be paid to his majeſty, and the other moiety 
to the perſon. gneved. Stat. 12 Geo. 2. c. 13. 


. 4. See 2 Barnard. K. B. 198, 407. Ld. Raym. 


586. Sir V. Jones 346. pl. 5. Cro. Car. 372. 
pl.6. Hawk, Pl. C. chap. 31. ſe.” 37. p. 86. 
Str. 156. H. H. P. C. 457. Barness Notes 
C. P. 303. Praf. Reg. C. P. 441, 442. 2 
Barnes 327. 

If a bailiff be kept off from making an ar- 
reſt, he ſhall have an action of aſſault: and where 
any bailiff touches a man, which is an arreſt, 
and he makes his eſcape, it is a reſcous, and at- 
tachment may be had againſt him. If a bailiff 
lays hold of one by the hand, whom he had a 
warrant to arreſt, as he holds it out at the win- 
dow ; this is ſuch a taking of him, that the bai- 
liff may juſtify the breaking open the houle 
to carry him away: but doors may not be broke 


open to make an arreſt in civil caſes, unleſs it 


be 
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be-in purſuit of one arreſted, Venir. 306. 
5 Rep. 91. Salt. 79. 24 Cx. Law 219, 320. 
And arreſt in t, as well as the day, 
is lawful. 9 Rep. 66. Cro, - : Jar 280. pl." 10. 
486. 3 Salt. 46. Jenk. Cent 2 30. 
H. P. C. 45. 15. Co, 92. 5. Om. 63. ut no 
_ eſs, Sc. (except in 1 2 
all be ſerved on n va by the 
n e 
party grieved, anſwer damages as 
ſame had been done without writ; and action 


of falſe impriſonment lies for arreſt on a ſunday, 


and the arreſt is void. Stat. 29 Car. 2. c. 7. 
12 Mod. 348. 7. Raym. 250. Wal Clerg. law, 
chap. 34. p. 344» 345- | Gibſ. Cod. tit. 10. p. 
238. 12 Med, 607. 6 Mod. 96. Hawk, P. C. 
86. chap. 3 1. ſeft. 58. H. H. P. C. 457. note (f.) 
Cro. Fac. 62. pl. 6. Soll. 78. pl. 1. 5 Mod. 
95. . Barnes's Notes C. P. 228. Stat. A An, 
6. 9. ,. 3. 1 An. ff. 2. c. 6. 2 Salt. 626. Pl. 7. 
3 Salk. 149. pl. 1. 2 Ld. Raym. 1028. A per- 
ſon may be retaken on a. ſunday, where arreſted 
the day before, or upon an eſcape warrant, 
when one goes at large out of the rules of 
the king's bench or fleet priſon, &c. 6 Mod. 
231. 5 An.c. 9. Forteſe. Rep. 374. 

If where there are ſeveral perſons of the ſame 
name, a bailiff arreſts a wrong perſon, he js lia- 
ble to action of falſe impriſonment : and if he 
arreſts a man without warrant, though he after- 
wards receives one from the ſheriff; or if he ar- 
reſts one after the return of the writ be paſt ; 
and where a bailiff demands more than his juſt 
fees when offered, and detains a perſon there- 
upon; or if a man be any y ways unlawfully de- 
rained; in all theſe caſes it will be falſe impri- 
* ſonment; 
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ſonment; and large damages are recoverable in 
theſe actions. Dy. 244. Co. Lit. 124. Dall. 


chap. 2. p. III. 2 13 1 
No bailiff ſnall carry any perſon arreſted to a 
tavern, alehouſe, c. without his conſent, ſo 
as to charge him with any beer, ale, wine, Sc. 
but what he ſhall freely call for; nor ſhall carry 
him to priſon, within 24 hours; nor demand any 
greater ſum than the law allows, for the arreſt 
or waiting till bail is given, &c. or receive a 


greater ſum for lodging or a day's diet than is 
allowed by juſtices of peace, Sc. 32 Geo. 2. 
Crd. <: 35. | | ; 


If a debt be under 10 J. on writs out of a ſu- 10 Mod, 24: 


perior court, or under 40 5. in an inferior court, 
the defendant ſhall not be arreſted, but be per- 
ſonally ſerved with a copy of the proceſs, and 
not appearing at the return, the plaintiff may 
enter an a for him, and proceed, Fc. 
No perſon ſhall be held to ſpecial bail on ſuch 
writs; and affidavit to be made of the cauſe of 
action, when it is 10 J. Cc. or upwards, and 
the ſum indorſed on the writ, for which onl 

bail ſhall be taken, where a man is arreſted. 


lat. 12 Gro. c. 29. perpetuated by 21 Geo. 2. 
c. g. ITE. | 
When the cauſe of action is under 10 l. in 
any ſuperior court, or 405. in inferior, the pro- 
ceſs ſhall be in-Eng/z, and the defendant ſerved 
with a copy of it, and alſo notice thereon to ap- 
pear at the return, Gc. And the fee for making 
and ſerving the copy of the proceſs and notice, 
ſhall be no more than g 5. out of ſuperior courts, 
and 15. the inferior courts. 5 Geo. 2. c. 27. 
perpetuated by 21 Geo. 2. c. 3. 


The 
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The form of a bill of Middleſex in K. B. 


This precept Middleſex, T. HE feeriff is communided to take 
E. ee A. B. if be ir io be foimd in bis 
E a amb bailiwick, and that be ſafely" keep bim, o that de 


ur ſxpenny 


lampt piece have bis body before our ſoverrign lord the ting 
of parchment. af Weſtminſter; on Tueſday next after the 
morrow of All, fouls (or other day of return) 
10 awer 10 C. D. in a plea of treſpaſs: "And oo 
" Sen have there this preceps,” S 


If the action requires Bail * this clauſe 
is added: And alſo to a bill of the faid C. againſt 


the jaid A. for twenty pounds of debt, according 
to the cuſtom of the court of the ſaid lord the king, 


be have there this precept.” * NMR NN A 
main name neee ne 


"Y 4X; 1327 4 


(ts The form of a leute, in K. B. ] Ne 
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four ſixpenry defender of the faith; &c. Lo the ſheriff * of Nor- 
pu _ folk, .greeting.. Whereas dee lately commanded" our 
* 7 of Middleſex, that be ſhould rate C. P. and 
F. if ubey ſbould be found in his bailiwick, and 
105 them ſafely, Jo that he night bave their- holes 
before us at Weſtminſter, at a terrain day —— 
paſt, to anſwer to A. B. in a plea of treſpaſs; und 
alſo to a. bill of bim the ſaid A. againſt the afore- 
ſaid C. for” ten pounds of. debt,” according to the 
cuſtom of tur court, before us 10 be cxbibited : and 
our Haid feeriff of Mi dleſex, at that day made a 


4 return 


N "By, Tu. | 
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 befere the ling himſelf to be bibel; and that. 
Bail by plaintiff's gene for 20%. oy; | 


This writ _ EO GR E 170 ird, by« the TW WY 
| mult be on a King of Great Britain, France and Ireland, 


F ˙ a ˙ yu A ‚ . 2% 


Df Aaians aud Bemedies. 
Geturn 10 us, that the ſaid C. and E. were not found 
n bit baikwick'; whereupon an the behalf of .the 
ſaid» A. it is inſufficiently teſtified in our court before 
us, that tbe aforeſard C. and E. lurt and wander up 
and dawn in your. county ;. Therefore wwe command 
you, that you: take them, rf | they are io be found in 
our bailrwick, and ſafely keep them, ſo as you have 
beir badjes before us at Weſtminſter on Wedneſ- 
day next after three weeks of the Holy Trinity, 
10 anſter io the afareſaid A. in the plea and bill 
afereſaid ; and that you bave. then there this writ, 
WF uneſs William lord Mansfield at Weſtminſter, 
tbe day, * &c. in the fourth year of our reign. 


The form of an alias and Pluries. 


ly keep them, ſo that you have their bodies be- 
fore us at Weſtminſter, on, &c. (ſuch à return) 
* Ir B. of a plea of treſpaſs ; and alſo 10 
ile Lill of the ſaid A. againſt the ſaid C. and 
E. far ten pounds of debt, according to the cuſtom 
C vu court, before us to. be. exhibited : and bave 
oy you then this torit. Wiuneſt William lord Mans- 


and field, Gr. 

and ** bo 8h i ug 

ties BR A pluries capias varies from the Alias only by 
07. inſerting the word oftentimes we commanded, in- 
pre- 


de ſued out in unn des i mus bs bolt 
12 firſt day of the term; if in any of the vacations,. then 
and de laſt day of the preceding Ly K 1 hes | 

| thy 1420 MAR Te OY The 
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EORGE. the bird, &c. To the foeriff This alſo 
of N. greeting. We command you, as before muſt be on 
commanded you, that you "take C. D. and E. F. a four ſixpen · 


if_they ſhall be found in your bailiwick, and ſaſe-· uy ſtamp. 


* 1 

+ ; „ 
A , 
0 


This alſo 
mult be on 

a four ſixpen- 
ny Os 


Ik your capias be in action of the caſi then ay: 


tom of our court of Common Bench, in | a.,certain 


St Adſons and Remedies. 
The form of a capias in debt, in 0. P. 


EO RGE the Third, &c. To the he of 

Norfolk, greeting. We command you that 
you take C. D. late of, &c. in your county, \ gent. 
and E. F. late of the ſame. place in your - county, 
yeoman, if they may be found in your 'bailiwick, 
and ſafely keep them, ſo that you have their bodies 
before our juſtices at Weſtminſter, an the morrotu 
of All Souls, to anſwer 1s A. B. of a plea- that 
he render to him thirty pounds, which be -0wes. io, 


and unjuſtiy detains from bim; and baue yon ther: 


this writ. Witneſs Sir Charles Pratt, Knight, 


at Weltaunſtcr,,! Kc. in the fourth ns; ef ou 


reign. * re 1 


To anſwer to the ſaid . A. B. according to; ibe cu- 


_ of treſpaſs on ihe, 22 upon prumiſes; to 
abe damage of the aid ane ped - 
2 1 5 
2. Bail is Gcyricy for the appearance of the 
defendant, at a day and place certain, to anſwer 
the plaintiff's ſuit. . all caſes Where pro- 
ceſs 4 — forth of K. B. to take the defendant's 
body, if an appearance only, and not ſpecial bail 
is required, there the defendant may appear in 
court in his proper perion, and file common bail, 
Lil. Ar. ! | 
- There is both common. and ſpecial hail: Dorm: 
mon bail is in actions of ſmall concernmeat ; 
being called common, becauſe their ſureties, as 


Jaln Dot and Richard Roe, in that caſe are ta- 


ken; whereas in caſes of greater weight, as ac: 
gee the note in the preceding page. 
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| tions bond or ſpecialty, Sc. where the 
£4) debt — 5 to 108 Ss (of which 8 
* affidavit of the debt is * to be made) 7 
bail or ſurety muſt be taken, ſuch as ſubſidy- 
— men at leaſt, and they according to the value. 
e Int: 1 4 
g, k 8 5 42 are different kinds of bail; ſo chere 
vick, are divers ſorts of bail- pieces, viz. 1. A common 
aer ball. piece, where the defendant is ſerved with a 
row BY copy of the proceſs ; this is merely to bring the 
that defendant into court, and is in nature of an ap- 
40, pearance in the court of Common Pleas. 2. A 
bere BY tpecial bail-piece on a cepi corpus, or arreſt re- 
gbt, turned, when the defendant is actually arreſted, 
nr and the ſheriff hath taken a bail-bond. 3. A 
90 bail-piece on an hateas corpus, in caſe a defen- 
dant lives at a great diſtance from Meſtminſter, 
and a cauſe is removed out of an inferior court. 
4. Baib pieces taken before commiſſioners in * 
country, by virtue of the ſtat. 4 M. & M. c. 
Theſe bail-pieces, if common, are to be fled 
| in the office within ſix days after the end of the 
term the attorney appears : and fpecial bail, 
which is taken before a judge, or y commiſ- 
fioners, when accepted, is to be fled ; after 20 
days norice given of putting in ſpecial bail be- 
fore a judge on a cep corpus, if there is no ex- 


on a haheas corpu*, 28 days are allowed to ex- 
cept againſt the bail, and after that, if it be not 
excepted againſt, it ſhall be filed in four days. 

Lil. Abr. 174. Salk. 98. 

Bail is not properly ſuch till it is filed 3 but it 
ſnall be accounted good, till the ſame is queſ- 

tioned and diſallowed. And when cogniſors of 
bail are queſtioned, they muſt juſtify rhemſclves 
in open court by oath of their abilities; e 
C 2 ore 


ception, the bail ſhall be filed in four days. Up- 
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Ok Actions and Remedies. 
fore one of the judges of the court ; or by affi- 
davit before the commiſſioners as took the bail : 
and the court may adjudge bail ſufficient; when 
the plaintiff will not accept it. Alſo a defen- 
dant, with leave of the court, may depoſit mo- 
ney in court inſtead of bail: and the court, on 
motion, or a judge at his chamber will order 
a common appearance ta be taken, when ſpe- 
cial bail is not required. Lil. Abr. 

If the defendant doth not find common or 
ſpecial bail, the attorney for the plaintiff is to 
call upon the ſheriff for the return of the writ; 
on ult whereof, a rule being made for it, 
the ſheriff ſhall be amerced, or ſummoned be- 
fore a judge to ſhew cauſe, Ic. and if on a 


cepi corpus no bail is returned, a rule will be 


made out to bring in the defendant's body. 
When a ſheriff hath taken good bail of the de- 


fendant, he will on a rule return a cepi, and 


aſſign the bail-bond to the plaintiff; which may 
be done by indorſement, without ſtamp, ſo as it 
be ſtamped before action brought thereupon ; 
and then if the bail-bond, c. be forfeited, the 


plaintiff may bring his action on the bond in his 


own name. Stat. 4 & 5 Arn. But upon ſuch aſ- 
ſignment of a bail-bond and action brought 
thereon, neither defendant nor bail can be ar- 
reſted on the bond, but ſerved only with a copy 
of the proceſs ; for otherwiſe bail might be ta- 


ken ad infinitym. | . 
Sgheriffs are let to bail perſons arreſted, up- 
on reaſonable ſureties, having ſufficient withm 
the county, to keep their days in ſuch place, 


Sc. as the writs require. 23 H. 6. c. 10. And 


the ſtatute 1 . & M. ef]. 2. c. 2. provides a- 
gainſt exceſſive bail. By late Orders of court, 
bail ſhall be liable for ſo much as is ſworn to and 
I indorſed Þ 
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© indorſed on the proceſs, or for a leſſer ſum; and 


not be diſcharged though the plaintiff declares 
for more. On Exception entered againſt bail, 
the detendant muſt procure them to juſtify in 
four days, if in term, or on the butt day the 
next term, if in vacation. Ord. K. B. Haſt. 5. 


bail- bonds is put in above, yet the plaintiff may 
except againſt ſuch bail: Special bail ſhall be 
perfefted by the defendant within four days af. 
ter exception, or in default the paid may 
proceed on the bail- bond; and the like is to be 


obſerved on bail put it upon writs of error, or 
they may be non- proſſed. No attorney ſhall be 


bail; nor ſhall any bailiff be permitted to be- 


come bail in any action or ſuit. Ord. C. P. 


Mich. 5 Geb. 2. 6 

If a plaintiff does not declare againſt the de- 
fendant in two terms after bail is put in, the de- 
fendant may von- proſ the plaintiff, and then the 
bail are diſcharged; for in ſuch caſe the defen- 
dant is to go: only upon common bail, by the 
rules of the court. If the defendant render him- 
ſelf to cuſtody in diſcharge of his bail, upon the 


day of the return of the ſecond writ of ſcire fa- 


cias againſt the bail, the court ſitting, the bail 
ſhall be diſcharged : And the bail may bring in 
the body of the defendant, at any time before 


the return of the alias ſcire facias, and render 
him up, which will diſcharge the bail; but care 
muſt be taken that the bail-piece be vacated in 
the office, Rol. Abr. 250. 6 Mod. 238. 
= Salk, 98. 7 738) 


C2 Form 


Gro. 2.  Altho? the bail taken by the ſheriff on 
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Form of a common bail-piece. 


1 


This muſt be | ** . | 
Of Trinity Term in the fourth Year of the 
* Reign of King Groxo the Wird. 
penny ſtampt | 
__ —_— London, (to wit) A. B. is delivered 10 
—_ bail upon a Cepi Cor- 
| us, unto 
| John Doe of London, 
Yeoman, And 


Richard Roe of the) 
' ſame Place, Yeoman. 
H. C. | 
(according to 


he Statute) At the Suit of C. D. 
Attorney. | | 


orm 


5 


Ol Ations and Remedies, 
Form of a Special bail- piece. 


— 


2 the Term 4. S.. Michael in the be fourth| 
| , Year of GEORGE the Third. 


Middleſex, (to wit) A. B. #s a 
to bail on a Cepi 
Corpus, unlo 

C. D. of, &c. in the 
ſaid County, Gent. And 
E. F. G. Ac; ! is 
[ the ſaid County,, Mer- 


cer. 
T. W. 
Attorney for the At the Sui. of C- D. 
- [Defendant. 


There is no difference between the bail-piece 
upon an habeas corpus and a cepi, only you lay, 
is delivered to bail on an Bab. corp. to C. D. Sc. 
If it is a country bail. piece, the caption thereon 
at the bottom is to be inſerted thus : Taken and 


= acknowledged the 71h Day of May in the year of 


our Lord 1764, at Blandford in the county afore- 
ſaid, before G. P. a commiſſioner. And if it be a bail- 
C 4 piece 


23 


To be 
ſed on adouble 


twelve penny 


ſtamp piece 
of parchment 
in this form. 


This muſt be 
engroſſed on 
an half crown 
ſheet of paper. 
For actions on 
this bond, ſee 
Forteſc. Rep. 
363. &c. 
Stra. 399. 

2 Stra. 727. 
2 Ld Raym, 


1455s 


for twenty pounds upon demand ; then this preſent 


Of Aﬀfons and Kemevdies; 
lece on a certiorari, . you ſay, is, dilivered to 
ail on a writ 10 cauſe proceedings to be Wan 
or writ of certiorari, 
It may not be improper here to inſert a ; bail. 
bond, and an aſſignment of it by the ſheriff to the 
PR_ purſuant to the ſtatute 4. Ann. c. ” 


The form of a bail-bond to the Sheriff 


K NO W all men by theſe preſents, that 
we C. D. of &c. E. F. of &c. and 
J. Doe, are beld 2. firmly bound to G. H. 
eſquire, fheriff of the county aforeſaid, in 
forty pounds of good and lawful money of 
Great Britain, /o be paid to the ſaid ſheriff 
or to his certain attorney, his executors, ad- 
miniſtrators, or aſſigns; for which payment 
to be well and truly made, we bind ourſelves, 
and every of us by himſelf for and in the 
whole, our heirs, executors, and adminiſtra- 
tors, and of every of us, firmly by theſe pre- 
ſents, ſealed with our ſeals. Dated the Day 
of, &c. in the year of the reign of the Lord 
George the Third, by the Grate of God, of 
Great Britain, France, and Ireland, King, 
Defender of the Faith, &c. the ' fourth, 
andthe year of our Litd 1 764. 


H E condition of this obligation is ſuch, that 
if the above bound C. D. do appear before 
the juſtices of our Lord the King at Weſtminſter, 
on the day, &c. t6 anſwer unto A. B. gentleman, 


of @ plea of treſpaſs, and alſo in a plea of debt 


obligation to be void and of none effect, or elſe to 


ſtand and remain in full force and virtue, 


Form 


„* 1 * a ae a e 


d to 
fied, 


bail 
o the 


Ok Acklons and Remedies. 25 
Fotm of the ſheriff's Mnment thereon. 


NOW all men > preſents, that 1 G. To be indor- 
K H. ire, 2 5 — named, do 2 
bereby for myſelf, my executors and adminiſtraters, amp; and 
aſſign and fet over unto A. B. {the plaintiff named lofficient if 
in the condition of the within written bond) his ex- 2 be- 
ecuters and adminiſtrators, the "within mentioned pu ne 
bond, purſuant to an att of parliament for the” e 
amendment of the laty and the better advancement 
of juſtice. In witneſs whereof 1 have hereunto ſet 
my hand and feal, this — day of — &c. in the year 
of our lord one thoufand ſeven hundred and ſixty+ 
four. | 


3. The declaration is a ſhewing in writing of 
the cauſe of complaint of the plaintiff againt 
the defendant, wherein the party is fuppoled to 
have received ſome wrong: It is an expoſition 
of the writ with the addition of time, circum- 
ſtances, c. and muſt be true, clear and cer- 
tain ; for the court is not to take things in it by 
implication. 

A declaration is grounded upon the writ in 
the Common Pleas, and bill of Middleſex or lati- 
tat in the King's Bench, and one may not regu- 
larly declare in X. B. againſt a perſon that is not 
in cuſtody of the marſhal, or hath not filed bail; 
unleſs he is a priviteged perſon. In action 
of debt upon a bond, the plamtiff in his de- 


; & claration muſt alledge a place where the bond 


was made, becauſe the jury ſhould come from 
that place : And if one declare upon an obliga- 
tion, with a hic in curia prolas, he muſt on oyer 
pray'd of it, ſhew the obligation, or the decla- 
ration will not be good, Alſo a plaintiff, decla- 
ng 


26 Ok Ations and Reinedſes. 3 
ring as executor or adminiſtrator, ought to ſet 
forth the probate of the will, and letters of ad- 
miniſtration granted, with a profert in curia. 
D. 13, 39. 2 Lil. Ar. 412. 0 

If one be in the cuſtody of the marſhal of 
the court, for debt or other cauſe of action, any 
2 may file a declaration againſt him, and 

e is obliged to plead thereto; and it is the 
ſame where he is out upon bail, any other may 
declare againſt him, for he is bound to anſwer 
every one's ſuit. Lil. Abr. 413. When a de- 
claration is bad, if the defendant demurs, the 
E may ſet it right in a ſecond action; 

ut if the defendant do not take advantage of 
it, but pleads in bar, and the plaintiff proceeds 
to iſſue thereon; if the right is found for the 
defendant, the plaintiff is eſtopped by the ver- 
dict from bringing a new action: and ſo it is 
if he had demurred to the Plea in bar. Mad. 
Rep. 20, 207. . x2; 
In real actions, the declaration is called a 
count; and in all actions it is good to lay ſuffi- 
cient damages therein. A plaintiffs attorney 
may amend his declaration in K. B. in matter 
of torm, after the general iſſue pleaded, before 
entry thereof, without paying coſts, or giving 
imparlance; but if he amends in ſubſtance, he 
muſt pay coſts, or give an imparlance : and if 
he amend in ſubſtance, after a ſpecial plea plead- 
ed, although he would give imparlance, he is to 
pay coſts. Where a declaration is defective, it 
is ſometimes aided by the ſtatutes of Jeofails, 
Sc. but they help only matters of form, not 
matters of ſubſtance ; for uncertainty in a decla- 
ration, which is matter of ſubſtance, is not aided 
by ſtatute after verdict. 5 Rep. 35. Lil. Abr. 


409. 
| All 


Ok Actions and Remedies. 
All declarations are to be filed, before which 
they are not of record to warrant: a judgment: 
on Hin declarations, -cop:es thereof are ſerved 
on the defendants, or their attornies, c. and 
by an order of all the judges, 12 . 3. upon 


delivery or tender of a copy of any declaration, 
the defendant's attorney ſhall pay for it after the 
rate of 4 d. per ſheer, Sc. and if any perſon 
refuſe to pay for the copy tender'd, the ſaid 
copy is to be left in the office with the clerk 
that keeps the files of declarations, and there- 
n the plaintiff's attorney giving rules to 
plead, may for want of a plea ſign judgment; 
and before any plea ſhall be received, the de- 


fendant's attorney is to pay for the copy of the 


declaration, 

If the attorney for the plaintiff does not draw 
up and deliver a copy of the declaration to the 
defendant or his attorney, or file the ſame with 
the clerk of the declarations, before the end of 
the next term after the writ is returnable, the 
plaintiff may be non-proſ#d, and the defendant 
ſhall have coſts. So it is where one comes upon 
an habeas corpus, and bail is given thereon; if 
the plaintiff doth not declare againſt him within 
two terms, including the term the defendant 
was brought in, the action and the bail are to 
be diſc and the plaintiff zon-proſs'd with 
coſts. But if a defendant appears in court in 
perſon, at the return of the writ, and it be fo 
mentioned 1n the bail-piece, the plaintiff muſt 
declare within three days, or a non proſ may be 


entered againſt him with coſts, by the ſtat. 8 


Eliz. cap. 2. | | 
It is ordered, that where ſpecial or common 
bail 1s filed, and notice thereof given, a copy 
of .the declaration ſhall be delivered to the at- 
torney 
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Of Arions und Femedies. 
torney for the defendant, who is to pay for the 
ſame, or on refuſal, or not knowing where he 
lives, it may be left in the office, and notice of 
ir muſt be forthwith given to the defendant ; 
and ſuch declaration ſhall: be held well delivered 
from the time of ſuch notice only: and where 


- cauſe of action is {| expreſſed in any 
virtue of which the defendant is ar- 


t, by 
reſted, and the plaintiff having declared; the 


defendant ſhall plead within the uſual time, 


without im as by original. And if the 
defendant lives within 20 miles of London, the 
—_— ſhall: be 3 —— So — to 
ead in four days the th 5 
oe if — 2 verve 
tion is to be delivered with notice to plead — 
days after delivery; and on default of 
leading in thoſe times, the plaintiff may ſign 
his Ord. K. B. Trin. & Hil. an 
And Tri. 5 & 6 Geo. 2. 
Where the copy of thi-peatelads freed upd 
any defendant, and the plaintiff's attorney en- 
ters an appearance for him, purſuant o:the-lafe 


act of parliament, a copy of the declaration 


ſhall be left in the office, and an Exgiiſh notice 
delivered the defendant, ſignifying the nature of 
the action, and in whoſe office the declatation 
is left, Sc. and that unleſs: the defendant pleail 
— four days, c. Judgment will be en 
— — ainſt ſuch defendant by default: and if 

dant does not plead by the time the 
— for are out, the plaintiff ſnhall ſign 
judgment, without any OY for 2-plea.z 
and thereon notice may be given of executing} a 
writ of inquiry, by delivering it to the defen- 
dant, or leaving the ſame at his laſt or uſual 
place of abode. Ord. C. P. Mi<.-1. Gee. 2. 


See Ord. Eaſt. 3. Geo. 2. 
The 
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Of Aﬀtons and Remedieg. 29 
The form of a declaration in debt in K. B. 


= Michaehnas term in the fourth year of King 


George the Third. 


Middleſex, A B. complains of C. D. atherwiſe This and all 
to wit. * called C. D. of the pariſh of St. proceedings 


Clement's Danes in the county of Middleſex afere. at law are 0 


be wrote on 


' faid, gentleman, being in the cuſtody of the marſtal 1 penny 


of the Marſhalſea of our Lord the King, before the gamp: paper. 
King himſelf, of a Plea, that be. reuder to bim 
twenty pounds of good and lawful money of Great 
Britain, which he owes to bim, and unjuſtly de- 
tains, for that, to wit, That whereas the ſaid C. 
the day, &c. in the —— year of the reign, &c. of 
the Lord George the Third, now King of Great 
Britain, at the ſaid pariſh of St. Clement's Danes 


in the county aforeſaid, by bis certain writing obli- 
& gatory, ſealed with the ſeal of the ſaid C. and bere 


ſhewn to the court of the ſaid Lord the King, the 
date whereof is the ſame day and year above-men- 
tioned, acknowledged himſelf to be held and firmly 
bound to the ſaid A. in the aforeſaid twenty pounds, 
to be paid to the ſaid A. whenever after be ſhould 
be thereunto required: nevertheleſs the ſaid C. al- 


| though thereunto often required, bath not paid. to 


tbe ſaid A. the ſaid twenty pounds, or any part 
thereof, but hitherto bath refuſed, and ſlill. doth 
refuſe to pay the ſame , whereupon the ſaid A. 


= ſaith, that be is injured, and bath damage to the 


value of ten pounds; and therefore be brings his 


it, &c. 


H. C. for the J. Doe. 
lainti RES | 
F. A Pledges of proſecuting 
defendant. | R. Roe. 


Another 
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London. A B. complains * . eee 


Jertment, attached io anſwer. e enden 


Of Acktons mme 
Adother form 55 a deceration in debt. 


8 1 
5 5 


„ ciſtody of the "marſhal, &c. f a 
plea that he render to him thirty pounds of good 
and lawful money of Great Britain, 4chich 'þ# ges 


to, and unjuſtly detains from him; ſor that, bers. 


ar the ſaid C. on the —— day, Ke: in the year, 
&c. at L. aforeſaid, to wit, in the pariſh of St. 
Mary le Bow, in the ward of Cheap, had hor- 
rowed of  the' ſaid A. the 1 thirty pounds, 
wo be paid to the ſaid A. wben afterwards be 
ſhould be thereto required : — the: faid' C. allo 
thereto often requeſted, bath not paid ibe ſaid thirty 
pounds lo the ſaid A. or any part thereof,” bus bath 
bither!o altogether denied, and ſtill doth deny to 2 
the ſame to bin; io the damage — — 2 4. 


| Ke. and nen be brings bis Wi ces CORD 


a 14.1 0 


11 the Cmmon Pleas, the deckiration begins: 
C. D. late of, Sc. was ſummoned to anſwer. A, 
B. of a plea, that he render, Sc. And where 
upon the fame A. by Sc. his attorney, com- 

ins, that whereas the ſaid C. Sc. And 
note, in C. P. in debt, account, covenant; do- 
tinue, and replevin, the word ſummoncd to an- 
ſwer is uſed: and in cafe, treſpaſs, en 


Ter 


The form of a phe in debt. ab | 


A ND now at this day, to wir, . 4 "Tl 
of, &c. in this ſame term, tame before our 
Lord the King at Weſtminſter, as well rhe afore. 


aid A. B. by bis attorney aforeſaid, as the afore- 


feid C. D. by, &c. his attorney; and the ſaid C 
defends, 


3 Of Antons und Remedies. 

RE defends the force and injury when, &c. and ſaith, 
t. mat bt doth: not oe lo abe ſaid A.the ſaid ſum of 
= /winty' pounds, or am part thereof, in manner 

= format tbe ſaid A. above complains againſt bim z 
= and ef this he puts bimſelf uten bis country, &c. 

> TCO ( le twin: wi oY & 1 by 0 | 
All pleadings are either general or ſpecial; 2 
general plea is drawn” on a little piece of 3 d. 
ſtamp'd paper, having only the defendant's at- 
= rormey's name to it, thus: In debt, He owes no- 
tbing; or if by bond, *Tis not: bis deed, Sc. In 
| caſe, He batb not promiſed: In treſpaſs, Not 
= 2dj/ty, &c. And ſpecial pleas are drawn up in 
foo m, ſett ing forth the matter pleaded at large, 
= with à proper concluſion to the declaration or 
action; and muſt be ſigned by counſel; they 


, bar. A' plea in abatement begins, That the de- 
Dx 2 fendant ought-not to anſwer the dull, &c. And it 
concludes in this form; bereupau be prays 
s: BE judgment of the bill, or declaratiun aforeſaid, 

&. The plea in bar begins; That the plaintiff, 
5 not to have or maintain bis action: And. 
m concludes to the action, via. He prays judgment 


ind F be ought io bave or maintain hit action againſt 
do- hem, &c. a uy aw » +6 a Nin 4 
an- When a defendant hath pleaded, the plain- 


afid tiff anſwers the defendant's plea, which is called 
a replication : This muſt contain certainty, and 
not vary from the declaration, but. muſt purſue 


and maintain the cauſe of the plaintiffs action; 
otherwiſe it will be a departure in pleading. 
tay be detendant (anſwers the plaintiif's replication 


by rejoinder; and it ought to be a ſufficient. an- 
ſwer thereto, and enforce; the matter of the 
bar pleaded ; if he departs from the plea, the 
reqoinder is not good. The plaintiff may an- 
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the cauſes 
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A defendant is to demur where he may do 
. for if in fuch caſe he pleads, he ſhall. nor 
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and thereby another receives ſpecial damage, he 


Df ations, and] 


ready to aver and prove, in ſuch manner as this 
102 ſpall think t ft > 7 ecauſe mr «ſaid, "dd 
bath made no anſwer thereto, nar hitherto in ary 
manner, denied the ſame, ibe ſaid A. prays. jude- 
ment, and that bis damages 0 * the pre. 
miſſes may be awarded to bim, c. hi 


Aion upon the caſe is a general N given 
for redreſs of wrongs a done with- 


out force, and by the law not rovided againſt : 
and by an ancient ſtatute, in action on. the. caſe, 
the like proceſs is to f., had as in actions of 
debt, or treſpaſs. ' 19 H. 7.c. 9. It is ſo cal: 
led, becauſe the whole caſe as laid, in the de- 
claration (except time and place is ſet down in 
the writ; and it is ſaid to lie in few caſes, where 
there is another remedy. 8 
As to the kinds o this action, they are as "4 
various as the torts and injuries upon which they 
are founded; but on a general divifion may be 
reduced to the heads of, 
I. Nonfeazance on promiſes. . 
2, Malefeazance, or doing what ought 
not. — be done. 1 
Misfeazance, or m Join an ang 
7 Deceits on contracts, 5 a 8 
5. Particular nuſances. 


1. As to nonfeaſanct; which is the omiſſion 
of that which a man ought to do; if there be 
a charge upon any perſon, by reaſon of his 
tenure of houſe or land, to repair any bank, 
bridge, or private way, Ec. and he doth it not, 


may have action on the caſe againſt him: ſo 
where a man is bound by tenure to repair ſea- 
banks, and he N it, ſo that the land of 
his | 


* 


Ot Aﬀfons and Remedſes. 


this his neighbour is drowned; or when one bound 
C. by prefcription to make his hedge next my 
lands, doth it not, whereby other men's cattle 
ud. come into my ground ta my damage, Sc. And 
Pre- for not paying of toll of a mill or market, Sc. 


this action lies. Co, Ext. 11, 10 Rep. 139. 
2 Saund. 112. lid | 8 

Where a man dotli not make a good eſtate of 
land ſold, according to promiſe; or do not pay 
money upon a bargain and ſale, according to 
nt; or not deliver goods upon promiſe, 
or demand, action of the caſe lies on an expreſs 


cal- aſumpſit, which may relate to one's real or perſo- 
de- nal eſtate, or to a man's perſon: and implied 
nin aſampfit is where goods are fold, or work is 
here done, Oc. without any price agreed upon; here 


the law implies a promiſe and ſatisfaction to the 
value. But for breach of promiſe made by deed, 
= writ of covenant is to be brought; and upon 
promiſe of payment of money on a bond, un- 
leſs there be a collateral promiſe, action of debt 
W licth; and on a bill of exchange accepted, an 
action lies on the cuſtom only, Danv. Alr. 
28. Rol, Abr. 517, Vent. 132. 
J If one deſires me to be bound for him, and he 
I ME afterwards doth not ſave me harmleſs, this is non- 
8 feazance implied by law; and action of the caſe 
lieth. And this action lies againſt an inn- kceper 


Non BE that refuſes to entertain a gueſt or traveller, on 
e be Wl pretence of his houſe being full, if this be falſe: 
his alſo againſt a ſmith refuſing to ſhoe a horſe, 
ank; having neceſſaries for doing it; and againſt a 
not, WT ſheriff for not arreſting a perſon, being preſent, 
e, he &c, Brownl. 32, 213, 138. 


: ſo 
ſea- 
d of | 
his | 


y 


2. Malefeazance is where any man does a vo- 
E luntary tort or injury to another: if a man in 
riding a horſe hurts another perſon, Cc. 95 

| 2 
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cattle, and knowing thereof continues him un- # 
muzzled ; and I, my child, ſervant, or cattle are 


bitten, whereby 1 ſuffer damage, this action les 
againſt the owner. Dy. 253. 4 Rep. 188. 
If a man is diſturbed or hindred in the uſe of 


a way to his houſe or ground, &c. or in 7 7 


cattle into a common, he may have an 
on the caſe. And if one commoner forcharge 
the common, the reſt of the commoners, if they 


cannot have their common as uſual, may briki 1 


action of the caſe againſt him: So where one 

e or trenches, c. in the common, by 
h cattle go in danger of their lives. 

for incloſing a man's common, here the damage 


164. 


where one is diſturbed in his office, or the p 
fits thereof, this action lieth; And when fran 


chiſes or liberties, are under alteren fn 4 ; 


any : If any one ſhall hinder a perſon that has 
the Franchi of the execution and return. 9 


action doch rk. Co. Eur. 25 oy N . 105 al | 
a new market, to the PO of N 


5 Rep. 1 


occaſioned by it is ſpecial. 2 Bult. 121. Hit . 


Where the parſon or any ſtranger diſturbs 4 
perſon in the uſing a ſeat or ie in a church, 
which he hath as appendant to his houſe: Or 


. Sc. And if any Paton. ſhalt Efitice away by 


a ſervant, apprentice” or an apprentice maid, 


Sc. whereby the maſter or miſtreſs loſes their i 
ſervice, and have damage, action on the. caſe WY 
by les VF | 


5 Ot attons and Remrdies: 
f 4 lies for the fame. _ Er. 296. 2 Toft. 198. 2. 


Vaund. 469. 
175 3. Misfeazance, may concern a man's houſe or 
: linds, or his cattle, goods, Sc. If my ſervant 
8 uts a candle or other fire in any place in my 
ule, and this burns all mine my neigh- 
; bour's houſe, action of the caſe lieth againſt me: 
And if a man in burning of heath keep his fire 
5 gegligently, that the clole of another is burnt 
Vn, Nis action lies; for every man is to take 
Y care, that his fire does his neighbour no damage. 
But action is taken away in caſe of * 
by ſtatute, Danv. Ar. 10. 2 Inft.. 


>. 
A. 


FR 14. | 
Vf a carrier takes goods to carry, and wilfully 


or n tly loſes or ſuffers he 
F'q = at ny blo e And 
* 1 carrier is robbed of goods, he is anſwer- 
able for deer „ becayſe he hath his hire, and 
Woe mor upon him the ſafe delivery of the 
goods ; and though the carrier be not acquainted 
1 With allt 1155 particulats in a box, Sc. where there 
iN F s money, he ſhall anſwer in an action, if rob- 
55 5 [bed ; unleſs there be a ſpecial agreement or ac- 
9 ceptance | to excuſe him. If a waterman or 
Tl” ; lighterman loſe goods, this action lies againſt 
"4 Much. water-carrier ; but goods may be thrown 
4. over- in a tempeſt, to preſerye the lives of 
' 5: the che panes Se. The over- loading an horſe, 
or ſurcharging a boat, is actionable, 4 there be 
5 i Fitz, Abr. 14; Raſt. Entr. 
Wt 2 Bullt, 28. Danv. Air. 13. 1 
7 Action of the caſe will lie againſt an inn- 
=) WY keeper far goods ſtolen in his houſe ; and here 
1 Fa che inn-keeper is chargeable, although the gueſt 
bl not acquaint him what goods or money he 


D 3 hath ; 


49 bes, | 
i Kap. 13 b Ann. c. 31. ſet, 6. perpetuate 1 4 
> 4 10 
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Ok Axions and Remedies, 
bath ; and tho' he deliver the key of the cham- 
ber to the gueſt, and knows not the perſons do- 
ing it, c. But the perſon robbed muſt be a 
traveller, and gueſt in the inn, or an action will 
not lie. A man coming tò an iii, leaves goods 
there; and goes away for two or three days; in 
this caſe he is no gueſt; and therefore if they 
are ſtole, no action lieth-z though the leaving a 
horſe, &c. by which the inn-keeper hath gain, 
makes the owner a gueſt; and the inn-keeper 
anſwerable. 8 Co: Rep. 33. Moor $77. 

This action lieth, where an inn-keeper lets a 
man's horſe to hire without his leave: And 
when a horſe that is hired, is abuſed by the rider, 
by riding an exceſſive pace, or further than 
agreed, neglecting to take care of him, c. 
action of the caſe may be brought; not if the 
horſe die ſuddenly, without the rider's default. 
And if a farrier undertake the cure of my 
horſe; or a ſmith ſhoeing thereof, and doth 
It not well, as if he prick the horſe ſo that I 
loſe the uſe of him, Cc. for theſe action on the 
caſe lies. Brownl. 8, 9. Filz. 94. 2 Bulſt. 334. 

If a chirurgeon neglects his patient, or gives 
him unwholeſome medicines, whereby the pa- 
tient receives injury; c. this action lieth : Alſo 
where à taylor undertakes to make a fuit of 
clothes; and he 12 them; and when one un- 
dertaking to build a houſe, does it ill; or if a 
carpenter promiſes to mend my houſe before a 
certain day, and neglects to do it, by reaſon 
whereof my houſe falls, it is actionable. Danv. 
r. 32. e eh aan 

Where a counſellor doth not come to plead 
his chent's cauſe, being retained to appear, by 
which the cauſe miſcarries : Tf an attorney en- 
gages in a ſuit without warrant, or out of negli- 

&. $44 gence 


«© 


nb and Bemedi:s, 
a cauſe, or if he 


(233620025 
"AT | Ace 
gence or ignorance miſi 
plead otherwiſe than he hath authority to do, or 


make default, c. or in caſe any attorney or 
other officer do any thing contrary to his truſt ; 
for malicious proſecution z and where any fuit is 


without ground; and for falſe impriſonment, 
Sc. In all theſe caſes, action of the caſe lieth. 
Alſo if a ſheriff, Sc. refuſe to do, or do any 


thing amiſs relating to his office, to the damage 


of another or ſhall make a falſe return of pro- 
ceſs, c. this action may be had. 6 Rep. 9. 


| Dy. 361. 5 Rep. 89. 


J. For deceits of attornies, Sc. in diſcover- 


ing evidences, or others ſecrets, to the prejudice 
of their clients; or if an attorney do a thing in 


his own name, or for his on uſe, which he 


& ought to do for me in my name, &c. A man 


perſonating another in any court or other place, 
to his injury; counterfeiting letters, to receive 


money; cheating others at play, with falſe dice, 


Sc. and for all deceits in contracts, action on 
the caſe lies. Dy. 23, 75. a 


If a vintner ſells wine for - knowing it 


W to be bad, this action lieth: to if a man tells 


certain packs. of wool, as good and merchant- 
able, if they are damaged; or if one promite 
for money to deliver me that which is good, and 
doth not; and where a perſon ſells to another 
cattle or 8, that are not his own; for ſel- 
ling by falſe weights and meaſures, or warrant- 
ing clothes to be of ſuch a length, that are defi- 
cient of it; felling a horſe, c. affirming it to 
be ſound, when it hath ſome ſecret diſeaſe; or 
utnwholeſome bread, beer, meat, &c. Dauv. 

Ar. 173, 187. Cro. Fac. 196, 471. 
And in ſome caſes this action ariſes upon the 
warranty of the ſeller, and in others it will lie 
D 4 without 
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Ol @iious ond Remedies. 
without Warranty; but if the buyer taſte the 
wares before - hand, and like und 
&c, without a warranty, no action And 
tis ſaid action of the eaſe lieth nut, altho'- they 
are warranted, when the fault: is ſo appnνsnt tha 
the bor may diſcern; it; = the la gives no 
remedy for a man's own voluntaty: negligence. 
It is — 5 ſame when the is after the 
thing is ſold, ſo that tis no part the contract; 
and where any warranty doth, extend to 2 
to come, as that a horſe ſhall-carry | a man- 
many miles a day, or the like. ang Bs 63x. 
Ae dee 13 H. 4. „ 7 Arft & 285 

The pardculer ſott of 
diamond, if the he: Lr 0 Ce wall 
not maintain an action: But;whete 2,man;-hath 


the poſſeſſion of a perſonaf thing, the: affirming Z 


it to be his own, is a warranty that its 4 : eu 
b in caſe of lands, here the huyet avuſt 

ſe that be hath title. For all. uſed by 
e e and if in paun 
ing the mo- 
ney, Sc, Action on the caſe maybe: And. Co. 


Fac, 4. 196. Wh 4165 4 Ang. Lord 


. 593+ Fir 3 397 „ 26507907002 
25. For a particular. nuſanceo.@an's houſe, 
water, Way, light, or ait, by building 
ſtopping , digging, Sc. whereby: . Down 


ſo that the caves thereof hang: Over 
N and cauſe it to — or — 
trouble my dwelling therein; Or if a man craft 
a houſe, upon a new foundation o near to my 
houſe that he ſtops up my. window: and takes 
away my light; I may have action of the- caſe 
againſt him; but not if the building be on an 
d foundation, where there was a houſe before. 
Co. Lit. 56. Bulft, 116. | The 
| 1 


bowed, 


action of the caſe S hieth. If one builds en 
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and making noiſe with hammers, was held a'nu- 
ſance; al the ſmith worked at ſcaſonable 
© times, and; had been a blackſmith above t. 


or rubbiſh therein; and ing, 
ing of 4 ditch, Sc action on the caſe lies. And 
the continuation of a nuſance, is as it were a 
new nuſance: but for a common nuſance to a 
highway, and annoyances of rivers bridges, c. 
. common 


St atfons and! Remebles. 4 
common to every body, the remedy, is not by 
action, but by preſentment or we. N. 
248. Co. Lit. 199 nts ee . eee 
The ſorm of a declaration at 2 for 

goods ſold and eee 2 i: 
m, adminiſtratrix. 0 nofnqy 
l 
7 2 term in the fourth year of the  reigh 1 1 
George the Third." 


4 1 oh 


Mat (to J. C. n of A. H. lee 
wit.) Fratrix of all and ſingular the goods 


and chattles, rights. and credits, which , were-of 

W. H. her late huſband decegſed, a- the lime "of 

bis death who died inteſtate) in the cuſtady, of tbe 

; marſhal of the marſhalſea of our lord the king be- 

Indebitatus I Ie king bimſelſ, for that," In bereas the ſaid | 
aſunipfit for W. in bis life-time, that is to lars: on the 30th dey 


goods ſold and March in the firft;year of the reign-of 'our now 
delivered, d the king, in the pariſh of Saint 12 le Bow, 
in ibe card ef Cheap, was indebied ud ile afore- 
ſaid I. in 800 l. of Jawful money of Grent Britain, 
for diverſe goods, <weres and merchandives. of the 
ſaid I. to bim the ſaid W. before thats time ſeld and 
delivered and ſo. thereof being\, indebted, He the 
aid W. in conſideration thereef afterwards, io wit, 
the ſame day and year at London aforeſaid, in 
tbe parifh and ward aforeſaid, aſſumed upon bim 
felf, and ta the ſaid I. then and there faithfully 
promiſed that be the ſaid. W. the aforeſaid 800 J. 
ia bim the ſaid I. when thereof be (bould be requi- 
red, would well and faithfully pay and. content. 
And ccbereas the ſaid W. in bis life-time, the ſame 
Quantum va- day aud year at London aforeſaid; in the pariſh 
lerert there- and ward aforeſaid, in conſideration that the ſaid 
en. I. at. the like ſpecial inflance and requeſt of the ſaid 
| W. 


Pere actions and Remedies. 
W. had ſold und delivered to the faid W. diverſe 
Wer goods, . wares and merchandizes of him the 
id I, aſſumed upon himſelf, and to the ſaid I. then 
nd there faithfully promiſed, that he the ſaid W. ſo 
0 much money as. the ſaid laſt mentioned goods, wares 
and merchandizes, at the time of the ſale, and de- 
: livery thereof, were reaſonably worth, 1 the ſaid 
I. when thereof afterwards he ſhould be requeſted, 
would well and faithfully pay and content, and the 
aid I. avers, that the goods, wares and merchan- 
8 dizes laſt mentioned, at the time of the ſale and 
delivery thereof, were reaſonably worth, other 800 l. 
f lawful money of Great Britain, whereof ibe ſaid 
W. then and there, bad notice. And whereas the 
id W. in bis life-time afterwards, to wit, the ſame Indebitatus 
day and year aforeſaid at London aforeſaid, in aſſumpſit for 
© be pariſh and ward, aforeſaid, was indebted to the money laid 
aid 1. in other 800 1. of like lawful money, for for. — "-730 

much money by kim the ſaid I. at the like ſpecial . 

inſtance and requeſt, and for the proper tſe of him 

the ſaid W. before that time laid out and expended, 

and being ſo indebted, be the ſaid W. in conſider- 

ation thereof, afterwards, to wit, the ſame day and 
year at London aforeſaid, in the pariſh and ward 

aforeſaid, ſumed upon. himſelf, and to the ſaid I. 

then and there faithfully promiſed, that be the ſaid 

W. the afereſaid 800 1. laſt mentioned, to the ſaid 

I. when: therefore afterwards be ſhdeld be required, 

would likewiſe well and faithfully pay and content. 

And whereas alſo the ſcid W. in bis life-time, lo Inſimul cum- 
| 021, the day and year aforeſaid, at London afore- putaſſet. 
aid, in the pariſh and ward aforeſaid, accompied 

Wwith the ſaid I. of diverſe ſums of money, to bim 

the ſaid I. ty the ſaid W. before that time owing, 

and then being bebind and unpaid ; and upon that 

account the ſaid W. was found in arrears towards 

the ſaid I. in other 800 J. of like late ful mency of 

4 Great. 


my wa”  woccy as Ju wy a al wr 4 
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4 reſaid, aſſumed upon bimſelf, 


Of Acton and Remedies: 7 

Great Britain, ud 65 in arrear ling found, be 1 
tbe ſaid W. in bis e time in * there. ; 
of, het to <vit, the ſame day — ** above. 
2 at N aforcſeid, in the pa 0 
i 2 55 Yo 


re faithfully promiſed, bh Oh ! 
the ſaid 8001. laſt mentioned, 10 the I U I, Whey? 


thereof afterwards ſhe be required, "ould 1 
Rkewiſe well and N Cy ag? "content. 
Nevertbeliſs the ſaid W. in bis life-time, and — 
ſaid A. (io whom adminiſtration of alf and 

lar the goods and chatiles, rights and tredits W 
were of the ſaid W. at the time of | bis death, 1 
wit, at London aforeſaid, in the pariſh and Wurd Ne 
aforeſaid) after his th, the 2 promifes and 
aſumptions aforeſaid, ſo as aforeſaid mau, little 
regarding, but contriving eee * 

him the ſaid I. in this bebalf craftily - 
i; to deceive and defraud, the il i ſums XN * 
rioney, or any g gart thereof to the fo faid I. | 
{aid W. in his life time, aud the faid A. 2 
drath of the ſaid W. at am time bitherto bave 15 
nor hath either of them paid, although ſo 1% do the 
ſaid W. in his life-time, that is to ſay, the day and 
year 22 at London aforeſaid, in the pa- 


tom to o th bs fed oe 10 toil, the 0h 2 June in 

tbe. firſt year of the reign of our now lord the king; 

at London aforeſaid, in the pariſb and ward afore- 

ſaid, and ofien efterwards by the ſaid. J. were. re- 

queſted, but the ſame 10 the ſaid I. have all J 

refuſed to pay, and the ſaid A. the ſame 10 te fit 
I. fill refuſes to pay. To the damage of the 

of” e and thereof. be brings fan, Eee 

Pledges to proſecute & 
Rich. Roe. 
Form 
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ky F orm of clara in caſe for deceit 
| Se a warranty of goods. 


I B. mie of of C. D. 
. ody of, &c. For . . 
ip N. in abe county aforeſaid, in con- 


ul 
EFT ELL en 


a 


. 


fest wine, pups 


4 ime aforefaid, at the time of the bar- 
A rain and fale aforeſaid, was corrupted and adul- 
er BY erated wine, and if drank, would be huriful to 

5 man's body ; whereby the ſaid A. 90 mor ey 


ain and ſalt and warranty afort ve 
83 deceived and de Landed, fore | dame 
2 ol 8 Py Aud * be a 


7 


rh . of a n in 8 
e to A man are 


Wit. . the cuſtody of tbe marſbal, &c 
I chat beer che ſaid” A, on the —— day of 


always from. thence. hitherto, was and hath been, 


and eee 
J Ly; an fo fs e "of Bi. in 


: but" he the ſaid A. in falt ſaith,” 


ins to. 4 B. cimplaine of. C. D. e 


— in be year of ibe reign, &c. and 


* county afereſaic, far a certain term of years 
then 
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then and yet to come: and whereas the ſaid A. 
and all thoſe whoſe eftate he now bath, 'of "A | 
the meſſuage with the appurtenances gen ail, ave 
and from the time whergof the memory of man is nu 
to the contrary, were accuftomed 1 have, ani 
of right ought to have, for ' themſebves aud their 
tenants, as to the ſaid meſſuage belonging and ap- 
pertaining, in the garden of the ſaid. A. in and 
out of the river running down and deſcending be. 
tween the meadow of the ſaid C. called, &c. 
and the ſaid garden ef the aforeſaid\ A. at al 
times of the year at their pleaſure, clean, pur: 
and wholeſome water, to dreſs all manner of vie- 
tuals, for the neceſſary ſuſtenance ' of men inbabi. 
ting and reſiding in the tenement aforeſaid, with 
the appurtenances, or any "part thereof: neverthe. 
leſs the ſaid C. not ignorant: of the premiſes, but 
contriving and maliciouſly' intending the "ſaid A. 
in this behalf unjuſtly to grieve, the mn gy 
of =—— &c, in the year, &c. at, &c, | 
aforeſaid, certain tan-pits in the aforeſaid" meadow, 
called, &c. then and there made and digged," and 
continued; and the mud, filth, and other" untlean 
things into the ſaid meadow of the | ſaid C, "near 
to the river, and near the ſaid garden of the "aid 
A. then and there out of the tan-pits aforeſuid 
did caſt and evacuate, and from thence the ſaid 
mud, filth and uncleanneſs, into the ſaid river 
out of the aforeſaid meadow of him the ſaid C. 
near to the garden of the aforeſaid A. out of thi 
ſame tan-pits then and there being evacuated" and 
caſt into the water of the ſaid A. then and there 
did run dewn and deſcend ; whereby the ſaid wa- 
ter of bim the ſaid A. out of the river near the 
garden of the ſaid A. for the neceſſary uſe of him 
the ſaid A. and bis whole family taken and bad, 
became putrid, corrupt, and io buman bodies al. 
f together 
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TS lu rroboleſome ,, whereupon the ſaid A. 
.. N ib that be 18. injured, and hath damage, &c. 

. een r 
7:5 n 


en Form of a fla in caſe of payment in fatiſ- 
faction of a promiſe, and replication. 
WA ND . oforzfaid C. D. by T. W. bis at- 


Forney, comes and defends. the force and in- 


+ be. 
* 0 ury, ben, &c. and ſaith, That the ſaid A. B. 
al "ll engbt nat ie have or maintain his action aforeſaid 
pure gat kim; becauſe be ſays, that after the ſeve- 
* 3c. r promiſes and aſſumptions ſo made as afore- 
aid, to wit, on the —— day, &c. in the —— 
ear of the reign, &c. at, &c. aforeſaid in the 
erthe. county aforeſaid, be the ſaid C. paid to the ſaid 
„ but A. twenty pounds,” in full ſatisfaction of all the 


PPP 5 ES 


4 A. money due by the ſeveral promiſes and aſſumptions 
>" day in tbe declaration of the ſaid A. above-mention- 
8&6. ad: and this be is ready to aver and prove; 
dow, cbereupon be prays judgment, if the ſaid A. 
„and 042%! \ 10 bave or maintain his ſaid action thereof 
lean againſt bim. 
Ad the ſaid A. B. faith, that for any thing 
"aid be ſaid C. before in pleading alledged, be 
eſuid 0297-1107 to be barred or precluded from having 
ſaid i action aforeſaid againſt the ſaid C. be- 
ricer auſe be ſars, that the ſaid C. did not pay to the 
J C. %% A. the aforeſaid twenty pounds, in manner 
22 and form as the aforeſaid C. bath above alledged: 
and and be prays that this may be inquired of by the 


aun. 


Plea 


{ 


Of Actions and-Reſtiedics. 


Phe that the deb te en r. 4 
miſe, &c, in caſe. 


ND the ſaid C. by, Kl. bis attorney, come: 
&c. and Al that 


and defends a the fd A and injury, when, 
bave bis affi 2 iba | 

or maintain bit attion a q 
becauſe be ſays, that he the ſaid C. ; not make i 
any ſuch promiſe, in manner end frm as the ail 
A. above c lens ef bi; and this be i: 
ready to verify; wherefore be prays j U, i 2 
the faid A. 2 to bavk if mitts aftin 


thereupon againſt bin. 2 
A ple of Not guilty, in caſe. L 


AND te de bs Es con 
and defends the force. and injury, when, 
&c. 22 that the ſaid A. ought not . to 
have or maintain his afion againſt lum, began 
be faith, that be is not guilty of the etl 
above laid 10 bis in ſuch manner and 
T 
and this be is ready to auer; whereupon he Ciba 
judgment, &c. 5 
Ackion of account lies againſt à bailiff or re- 5 
ceiver, Sc. to a lord or others, who by reaſon 
of their offices and buſineſſes, are to render ac- 
counts, but refuſe to do it: and this writ or 
action may be brought againſt, -4 
1. A bailiff or receiver of rents and debrs. 


2. Where one was not bailiff or receiver. 
3. Before auditors aſſigned, c. 
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1. If a man —— — one his bailiff of a 


+ fle 2. e of account 


1 where a perſon 
7 — another "Th 507885 * receive his rents, 


r. debts, Se he ſhall have action of account 
1 #213 re anti e 
s. 15 | cadaver, "he then may bring ac- 
ee 1 ways : ut a bailiff 
1 5 0 21 nga charge 
3 "\ Dar. 40. 220. 
| of 4 e 3 a 
kh dem, an not againſt 
15 ee 18 brought che” lf one 
bs RE übe "his Coſts and Expences; 
=P tis ſaid to 15 otherwiſe where ſuch action is 
5 inſt him as receiyer. An action of 
| N a” = who 


2 Med 100. N 
* Tony be received by a * account - lies 
: * huſband ; but action of account lieth 
T ice properly of a ching certain, only of uncer- 
rain things: if a man delivers 10 J. to merchan- 
1 dize with, he ſhall not have account of the 10 J. 
— of the profits, which are uncertain. It is 
5 Plea in an iccountant; that he was robbed; 
T c- but de may plead chat it was without his default 
t or and negligence, and it wil de 3 Danv. 
52 A 215. Co. Lit. 89. 
75 the ſtatute 4 . c, 16. — of 
* ce may be brought againſt the executors 
L and sdminittrators of Fuardians; bailiffs and re. 
ccivers; and by one joifitenant, Sc. againſt 
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$73.9 1 £37 TV... IIA | 
the, others his e e ene 
bailiff for receiving more than, his ſhare, It 


I 1 


ode receive money, for my. uſe, 1 ſhall have ac- 


count againſt him as receiyer,, Sc. $0 if a 
man enter into land to my uſe, and receiye the 
A 


« ©. 


gainſt him as bailiff, Fitz, Abr. Account, 6. 
g Albers a perſon receives money due to me 
upon a bond or obligation; or for rents owing 
to me, I may have account againſt him, as my 
receiver 3 or action of debt, or on the c ET 
owing me ſo much money that he hath received. 
A man delivers money to one to pay me; if 
it be not paid, I fall have an action of account Wi 
againft him : and if 1 pay money to another Wl 
perſon, I may bring action againſt”, him for fo 
much received for my uſe ; but he may dif- 
charge himſelf, by ſaying. it was for ſome debt, 
or to be paid over by my order to ſome, other, 
which he hath done, Sc. Lil. Abr. 30, 33. 
Money is delivered to anotheg, to be deli 
vered over, account lies if it be not delivered 
and if I deliver money to one to deliver over to 
another for my ule, and he gives it him, account 

lie: Dive eee e 
3. In actions of account, auditors are to be 
aſſigned, who are judges of record; but what 
may be pleaded in bar to the action, ſhall not 
be allowed to be pleaded before them: the 
plaintiff or defendant may join iſſue, Sc. be- 
fore the auditors, which * certified to the 
court, and there tried; and they grant a 
further day to the defendant ed eben bur ng 
he is remils, they muſt certify the court that he 
will not account. Cro, Car. 161. Danv. Abr. 

271. tbr 
the accountant be found in arrear, the au- 
ditors have power to commit him to priſon, i 
| | to 


doth $27 GHOTE 
Of Aﬀions ond Remedfes. 
it remain till he makes agreement with the par- 
y; cho' if he be charged with more receipts 
e han he ought, or be not allowed reaſonable ex- 
: Hh Whcnces, he may have a writ ex parte zalis out of 
dne he chancery directed to to the ſheriff, to take four 
* 4. ainpernors for bringing his body before the 
Parons of the exchequer at a certain day, and to 


earn the lord to appear at the ſame time, &c. 
50 Sy ſtatute 13 Ed. 1. cap. 11. Co. Lit, 380. 


And the auditors appointed by the court, 
04 here an action of account ſhall be depending, 


Y ay adminiſter an oath, and examine the par- 
e u ies touching the matters in queſtion; and for 
aher heir pains ſhall have a reaſonable allowance, to 
Qt 15 be pad by the party on whoſe ſide the balance 
1 d hall appear, by 4 Ann. c. 16. 

a- The judgment in this action being only to 


debt, 4 dunt, and no damages given therein, it is 
Yo eidom uſed at this day. 


1 orm of a declaration in an action of 
_— 8 account. 

Pouth' ton, to A B. complains of C. D. being 
ts be i Wit... in cuſtody of the — . &c. 
What 4 plea, ibat be render to bim a reaſonable ac- 
11 not nt for ibe lime that be was bailiff of bim the 
. the %% A. and the receiver of the monies of the ſame 
. be. . 4, &c. in the county aforeſaid ; for that 


to the BR Peres the ſaid C. was the Bailiff of the ſeid A. 


ant 2 one meſſuage or farm, and fixty acres of land, 
bur irc. with tbe appurtenances in H. aforeſaid in 
e county of S. aforeſeid, from the day, &c. in 


WO Ve year, &c. until the. day and year, &c. and for 
ry bat time having the care thereof, and power 
ke au- % and improve the meſſuage or farm aforeſaid 
priſon, cith the appurtenances, and the rent for the ſame. 


to 2 meſſuage 


51 


52 


Ot Attions and Remedies. 
meſſuage and lands, to the uſe of him the ſaid A 


during the the ſaid time to collect and receive, as n 
cei ver of the monies of the ſaid A. for the ſan 
time, bad received of the money of the ſaid A. offi 
H. aforeſaid, by the hands of, &c. twenty , punt 
and by the hands of, &c. ten pounds, and thai 
alſo by the hands of, &c. of lawful money of Gres 
Britain, 10 renden a reaſonable account thereof i 
the ſaid A. when he ſhould be thereunto require! 
wevertbeleſs the ſaid C. ibo often thereta require. 
bis reaſonable account of the ſame io ihe ſaid A 
bath not as yet rendered, but the ſame io bim i 
render hitherto bath denied, and ſii!l doth dem 
whereupon the ſaid A. ſaith, that be is the wor- 
and hath damage, &c. And therefore he bring 


his ſuit, &c. 


Action of covenant is brought where a man i 
bound by covenant in a deed, entered into bi 


. 
2 * 
1 f 
* ** 8 


. 

* 
Fy | 
xz 


1 a 


"ej AM +, = a aca . CESK i£ 


two or more perſons to do, or not to do fon: 


act or thing agreed betwixt them, when he hat 
broke the ſame: and is divided into, . 


1. Covenant perſonal for doing any thing ; 


2. Covenant real concerning lands. 


1. A covenant between perſons muſt be to d. 
what is lawful and poſſible, or it will not be 
binding: and in ſuch caſe, where there is ani 


agreement under hand and ſeal, action of cove 


to a deed, his agreement to pay amounts to 
covenant. 2 Mod. 91. 


Upon a bond action of covenant lies, it pro- 
ving an agreement; and if a perſon covenant 
to pay another a certain ſum of money at a day, 
tho he may be bring action of debt for it, yet may 


wil 


nant may be brought on it; and if one is parti) 


: Of Aﬀfons and Remedies. 

ſaid. 4 it of covenant be had at his election: bur 
5 ben only a hand is to a writing, and not a 
{he ſan al, covenant lieth not, but action of the caſe 
id A. pon breach of the agreement. And by releaſe 
mel 5 1 all covenants from the covenantee, a covenant 
„Fe diſcharged, with the action thereon, Ce. 2 
FC. Ar. 228. Lil. 346. Allen 39. 
4 5 lf a man covenant with one to pay him money 
equire; In a time to come, and do not ſay to his execu- 
* . ors, Sc. If the covenantee die before the day, 
1 is executors or adminiſtrators ſhall have action 


ſaid A pf covenant for the money, and recover the 


9 ame: alſo in every caſe where a teſtator is 
e de, Pound by a covenant, the executor ſhall be li- 
e bri ble, if it be not determined by the teſtator's 
* ©; cath. Not only parties to deeds, but their 


executors and adminiſtrators, may take advan- 


Ras, © 9 age of covenants: but there may be an agree- 


into b nent and covenant, only to be performed by 
10 = he parties themſelves. Dy. 12. 5 Rep. 16. 
* had Cee. Eliz. 552. 2 Danv. Abr. 235. 


In deeds and articles of covenant, fometimes 
Ja clauſe for performance, with a 2 is inſer- 
ted; and other times, and more frequently bonds 
Fare given for the performance, with a ſufficient 
penalty, ſeparate from the deed; which laſt be- 
ing ſued, the jury muſt find the penalty, but on 
covenant the damages only. And commonly 
the party damnified in this action ſhall recover 
nothing but damages for the breach; except in 
real actions. F. V. B. 145. 

2. Where it is agreed, that one man ſhall pay 
& 100 l. to another for lands in ſuch a place, this 
is a mutual real covenant; and action of cove- 
nant hes, if the other party refuſes to convey, 
Sc. And when covenants are diſtinct and mu- 
tual, ſeveral actions may be brought againſt the 


3 partles; 
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parties; but if there be mutual covenants, ani 
the one not to be performed before à co ven 
precedent, there the covenant is not ſuable ti 
the other is performed. Sid. 423. 2 Med. 74. 

A perſon covenants expreſly to repair \a hou: 
and it is burnt down by lightning, or any othef 
accident, yet he ought to repair it, or action oil 
covenant lies againſt him; for it was in his powell 
to have guarded againſt it by his contract, by ei. 
ception, &c, tho* a tenant is not ſo bound, bl 
covenant in law. But where the uſe of a thin 
is demiſed, and it runs to decay, ſo that the 
leſſee or tenant cannot have the benefit of it; 
for this no action of covenant lieth for the le. 
ſee. and if the leaſe, Sc. is not good, there ca 
can be no covenant, or any breach. Lil. Ar. 
349. Yelv. 19. 2 Danv. Abr. 233. 8 

If a man makes a leaſe of lands for years, and 
then turns out the leſſee, he ſhall have covenant 
againſt the leſſor, tho? there be no expreſs cove- 
nant in the deed: but in caſe a ſtranger enten 
before ſuch leſſee, the leſſee ſhall not have an 
action of covenant upon this ouſter, becauſe he 
was never a leſſee in privity to have the action; 
yet a ſtranger to the deed may not take advan 
take of a covenant. Nu. 18. 

A covenant for the leſſee to enjoy againſt all 
men, extends not to tortious acts and entries, Cc. 
for which the leſſce hath his proper remedy 
againſt the aggreſſors. If a perſon covenants in a 
deed, that he hath goed right to grant, Sc. and 
he hath no right, it is a breach of covenant, for 
which action of covenant lieth : and where a 
man by his own act diſables himſelf to perform a 
covenant, it is a breach thereof ; and no duty or 
caule of action ariſes upon any covenant, till it 
be broken. Laugh. 123. 5 Rep. 21. 2 Bulft. 12, 


On 


ot 


; Df Attions aud Remedies, 
us, and E On covenants in general, if the plaintiff have 


Form of a declaration in covenant. 
London, to B. complains of C. D. in tbe 
wit. A. cuſtody of, &c. of a plea of 
covenants broken, (or breach of covenants,) for 
that, whereas by certain articles of agreement, in- 
dented and made at L. aforeſaid, that is to ſay, 
in the pariſh of St, Mary le Bow, in the ward cy, 
&c, on the —-— day, &c. in the year of the 
reign, &c. by and between the gforeſaid A. & the 
name of A. B. of, &c. gentleman, of the one part, 
and the ſaid C. by the name of C. D. of, &c. 
the other part, (which other part of the ſaid arti- 
cles, ſealed with the ſeal of the ſaid C. bearing date 
the ſame day and year above, the 7 gr A. brings 
here into court) it was concluded and agreed between 
the ſaid A. and C. their executors, adminiſtrators, 
and aſſigns, that, &c. (reciting the articles, or the 
particular claufe for payment of money, &c. where- 
in the breach is to be aſſigned, with the penally an- 
nexed) as by the ſaid articles of agreement indented 
doth moſt fully appear : and the ſaid A. ia fact 
faith, that te aforeſaid articles of agreement in- 
| dented were ſealed and executed at L. within the 
pariſb and ward aforeſaid, on the day, &c. in the 
year aboveſaid, and that the ſaid C. neither on the 
Jaid. day of, &c. in the year, &c. aforc- 
aid, or at any time afterwards hitherio, although 
TY Sh thercunts 
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thereunto often required by-the ſaid A. hath paid tu 
him the ſaid A. the ſaid ſum of, &c. in the ſail 
articles of agreement indented ſpecified, &c. Ani 
alſo the ſaid A. in falt further ſaith, that the ſail 
C. the often required thereto by the ſaid A. bath no 
performed all or any of the articles of agreement o 
- covenants in the aforeſaid indenture contained, which 
on the part and behalf of the ſaid C. ought to be don 


ond performed, according to the form and effect of the 
ſaid indenture; but to do or perform the ſame hath 


bitherto refuſed, and fill doth . refuſe ; whertupon a 
the ſaid A. ſaith, that he is injured. and hath ſuſ. 


tained damage, &c. And therefore be brings bis ſui. 


9 Plea that all covenants are performed. 


"A ND che ſaid C. comes and defends, &c. ard 

ſaith, that all and ſingular the covenanits, i 
grants, articles and agreements in the indenturt 
above contained, on the part and behalf of the ſaid 


C. to be ob ſervtd, performed, fulfilled and kept,” art 


and from the time of the making of the indintur: 
aforeſaid, until the day of exhibiting of the bill 7 


the: ſaid A. were well and iruly- obſerved, performed 


fulklled and kept, according to the true intent and 


meaning of tht ſaid indenture ; and this be is read) 


ta verify : whereupon he prays judgment af the 


ſaid, &c. 
Allien of detinue lies for recovery of goods or 


chattels, lent and delivered to a man to keep, 


or to deliver over to a third perſon, who re- 


fuſes to redeliver them, and detains them in his 
hands. It is uſed in theſe two caſes: 


1. For recovering goods detained. 
2. For recovery of deeds and charters. 


1. Thy 


rs rcon 2 B oO 2 


co Om 22220 2. 8 


his 


Df Actions and Remedies. 


1. The action lies for any thing certain and 


valuable, wherein one may have a right or pro- 


perty ; as for cattle, cloth. © houſhold-goods, 


plate, jewels, bags of money ſealed, or cheſts of 
money lock'd, ſacks of corn, loads of wood, &c. 


but for money out of a bag, or corn out of 'a 
fack, c. detinue hes not, becaufe they cannot 


be diſtinguiſhed from another man's corn or 


money; and therefore the party muſt have an 
action on the caſe; c. F. N. B. 138. Co. Lit. 286. 

The thing detained muſt be once in the poſ- 
ſeſſion of the defendant ; which is not to be at 


tered by act of law, as ſeizure in execution, Sc. 
and the nature of the thing muſt continue 'with- 


out alteration, to intitle this action; ſo that if 


| leather be made into ſhoes, or timber be uſed in 


building, c. the writ of detinue will not lie. 
In caſe of delivery of. goods, if a perſon” to 
whom a thing is delivered dieth, detinue may 
be brought againſt his executors, or againſt any 
on to whom the ſame comes; as if things 
delivered to be kept, whether by the party, 
or his father, anceſtor, Sc. he may bring thi 
action, if detained. 11 Rep. 89. 4 Rep. 83. 
If one lends me a horſe, or ſuch like thing, he 
muſt have the very thing reſtored, c. or de- 
tinue lieth againſt me: tho' where goods, r. 
are delivered by way of loan, as if one lend an- 
other money, corn, or the like, he cannot ex- 
pet the ſame thing again; but the ſame in ſpe- 
cie and quantity, Grantees of goods, and per- 
ſons to whom they are to be delivered over, c. 
ſhall have action of detinue : and if a man bar- 
gain and ſell goods, upon condition to be void, 
on payment of money at a day; if he pays it, 
he may have detinue for the goods. Co. Lit. 
89, Cro. Eliz, 267. Bulſt. 6g. 


A ge- 


Ot Atious and Remedies. 


A general action of detinue lies one 
that finds 2 man's goods; though if deliver 
any thing to a perſon, to re-deliver to me, and 
he loſes it, if another finds the thing, and de- 

livers it to one Who has right to the 15 
zs not chargeable. to —5 in detinue: but 

any goods are delivered to 2 man, and he dal 

vers them to another, action of detinue may be 

the againſt the ſecand rſon; and ef he deliver 

r to right ereto, yet 

2 n 9 1. 8. 6. 58. 2 Dan. 

2275 | 5 

If a; perſon rectives goods of me for my uſe, 
1 "may take my goods again without requeſt ; | 
if they are left or delivered to deliver to an- 

pF man, before they are delivered I may coun- Wi 
termand the authority, and require the good 
again; and may bring an action, or take the 
Ga where I find them. Co. Li. 498. xs 
Action of detinue.may be had for charters, 
ck make the title of lands; and the heir 
have a detinue of charters or writings, al- 

he hath nat the lands: and in this action, 
judgment is given to deliver the deed found by 5 
verdlict to be detained, or the value, Sc. 7 
if the iſſue be upon the detinue, and it is er 1 
that the defendant hath burnt. or deſtroyed the 
charters, the judgment ſhall be for the plaintiff MW 
to recover the land in damages; and not the 
8 which it appears cannot be had. F. N. WY = 
„308. 2. Rol. abr. 1-1. fe 
Where the. charters relate to the Sane 120 el 
detinue muſt be brought in 2 Commen Pita, ſe 
and in no other court: and the defendant cannot ſe 
Wage law upon a detinue of, writings .cancern- Wt 
ing the inheritance. of lands nor of any inden de 
ture of leaſe for years; but a defendant may li 


n 8 ; 
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Ok Afians and Remedies, 
wage his law in detinue in almoſt all caſes touch - 


7 | ing goods or chattels; to prevent which trover 
nd may be braught, when the converſion changes 
de- Wecker ation of. ene cat, zod he canes 
be wage his lau. Co. Lit. 286. 
ere x 
5 o Form of a 1 in aQtion of detinue. 
ver 7 A B. complains. of C. D. being in cuſtody ef 
yet the marſbal, &c. of à4 plea, that be render 
w. Um chattels to the, value of twenty pounds, which 


= he unjuily detains from him, &c. For that 
= whereas the ſaid A. an the — day, &c. in the 
= —— year of, &c. at M. in the county aforeſaid, 
= delivered to the ſaid C. divers chattels, that Is 10 
= ſay, ene yellow mahair bed, with . the 'feather-bed, 


EE 


un- 
ods bojter and two. pillows, &c. belonging, and one 
the walnut tree (able, a pier looking-glaſs, &c. of the 
value of &c. to be ſafe kept by the ſaid C. and to bim 
ters, WE the ſaid A. 10 be re- delivered, when be fhould 
heir bie tbereunto required; yet the ſaid C. ib oftan re- 
_al- guirad, the chaitels aforejaid hath nct re delivered 
ion, 10 the: ſaid A. but the ſame to him hitherlo to re- 
1 by deliver hath denied, and ill doth deny, and unjuſtly 
But dietain; whereupon, ihe ſaid A. ſaith, that he is in- 
und BE Jured, and bath damage to the value, &c. And 
rhe 5 1 be brings bis ſuit, &c. 


the 5 Action of trover and converſion is a ſpecial 
+ action of the caſe, lying where a man having 
found goods refuſeth to deliver them to the own- 
5 er upon demand. Or if one hath in his poſ- 
== ſeſſion my goods, by delivery to him, and he 
1 Tells or ules them without my conſent, this is a 
i 7 converſion for which trover lies; and ſo if he 


ern 
den- doth not actually convert them, but * not de- 
may liver them to me on demand. 
vage 3 An 
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An action of trover, or detinue, may be 
bebucht for detained ; for the E ſhall 
have his detained, it they may _ or 
damages to the value for the * and con- 
verſion of them: after the goods are demanded, 
if the perſon having them denies the delivery 

l detinue or this action lies; and a denial 
to deliver is a converſion in law: alſo treſpaſs 
or trover lies for the ſame thing; and the al- 
ledging the converſion of the s in ' treſpaſs, 
is to aggravate damages. If where a bond, Ge. 
is detained,” the money be received thereon, ac. 
tion of account lies againſt the receiver, c. 
Cro. Jac. 50. 2 Lutw. 1526. | 
For any hve goods, or things inanimate, tro- 
ver will lie ; and a plaintiff may chuſe to have 


| his action of trover againſt the firſt finder of the 


goods, or any other who gets them afterwards ; 
and an executor may bring trover for the 

of the teſtator : and either by finding or de- 
livery of goods, as the defendant: hath a lawful 
poſſeſſion, there muſt be a demand and refufal 
to make the converſion; but if the poſſeſſion 


was tortious, as if the defendant take away on 7 


hat, Fe. the very taking is a ſufficient proof 

a converſion, without any ne farther, Sid, 

264. 3 Salk. 368. IIS; 
The action of trover and kc lieth for 


goods, altho* they come into the poſſeſſion of 
the plaintiff before the action brought, which 
doth not ſatisfy for the detainer, or purge the 
wrong : in caſe a perſon takes the horſe of an. 
other, and rides him, and then delivers the ſame 
to the party, he may notwithſtanding have tro 
ver, it being a converſion, and re- delivery is no 
bar: but where a defendant generally tenders the 


8990s, if the plaintiff refuſe to rective them, 
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5 

be g that will go in mitigation of dam 3 though 
all = the plaindif may bring trover ſtill; * > 4 
2 FT, ates | 
* 2 One puts out cattle to paſture, and then ſells 
d, = them, the buyer may have trover againſt the 
farmer, Fc. if he refuſes to let them go till paid 
for; and his remedy muſt be by action for what 
als is due to him for depaſturing ho cattle : for he 
al- WF may not detain them for the debt; as in caſe of 
ls, an inn-keeper, or taylor, &c. for things in their 
TC. == cuſtody. Cro. Car. 27. 2 Lil. Abr.. 622. 
c If a man finds goods, he ought not to abuſe 
7 or uſe them, for therein lies the offence, to found 
this action, the point of which is the converſion ; 
ro- in this caſe, the party finding is to deliver them on 
ve demand, c. though he may anſwer, that he 
the knows not whether the plaintiff is the true ow- 
Is; ner. And where goods loſt are found in the 
>ds BZ hands of another, if he bought them in open 
de. fair or market, this alters the property, and the 
ful BF plaintiff cannot recover them from him. Daz. 
Hal WS Abr. 22. Co. Lit. 498. 

ion RS In action of trover, if a converſion cannot be 
my proved, then proof is to be had of a demand 
of made of the thing, before the action brought, 
1d, and that it was not delivered; and the property 
of the plaintiff muſt be proved, before the goods 
= came to the defendant's hands, c. 

= A The form of a declaration in Trover. 


London, A B. complains of C. D. being in the 
to wit. II. cyflody of, &c. Vor that where- 
== as the ſaid A. the — day of, &c. in the — year 
= year of the reign, &c. at L. aforeſaid, in the pariſh 


no 

the e St. Mary le Bow, in the ward, &c. was pc/- 

= Ma of one large filver tankard, marked with the 
1 5 


4 letters, 


6x 


: 


q 
4 5 
i” 
if 
* 
{ 

1 


WS "I 


r 


8 


| Aa enen aa 26S; 37% 
62 Ot Aﬀfons and Remedies. . 

Pettirs, &c. of tbe price of fir pounds, is | 
his own propet” goods ; and being fo thereof 'puſ- 
feſſed, the ſaid A. afterwards, that is to ſay, the== 
" of, &c. in the — year abvotſaid, a I. 
aforeſaid, in the” pariſh and ward aforeſaid, * The 
aid” tantard out of bis band and pofieſſion did ca- 
fually loſe, and was deprived of the ſamt ; which 
faid tankerd afterwards, that is to ſay,” the faid 
day, &c. in the, &c. year aboveſaid, at L. afore- 
ſaid, in the pariſh and ward aforeſaid, by finding 
came t6 the bands ani poſſeſſion of the ſaid C. Ne. 
vertheleſs the” ſaid C. knowing the ſaid tankard 10 
be the proper tankerd of the ſaid A. and to him 
be ſaid" A. of right to belong and appertain, con- 
iriving and intendins Ccraftily and fubtilly to de. 
ceive and defraud the ſaid A. in this particular, 
the tankard afertſaid to the ſame A. altho there- 
wnto often required, bath not delivered ; but the 
faid tankard aftertoavds, that is to ſay, the =— Toy 
of, &c. in the year aforeſaid, at L. aforeſard, in 
the pariſh and ward aforeſaid, the ſaid C. to. his 
own proper uſe did then and there diſpoſe of E 
And 
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convert; to the" damage of the ſaid A. & 
iberefore he brings bis ſul. © 
Form of a plea in troyer, with a traverſe 
| of the converſion. 
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ND the ſaid C. by &c. bis attorney, comes, 

1 and defends the force and injury when &c. 
and faith, that . the ſaid A. cugbt not io kave or 
maintain his -aftion afcreſaid againſt him; becauſe 
be ſays, that the city of L. is en ancient city, 
and in the ſaid city there is bad, aud from. the 
time whereof the memory of man is not io the con- 
trary, there altrays was bad and kept a common 
market cbery day in the week, in the daytime, 
from 


», 
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= from the rifing until the ſetting of A 

75 pie 7 in all open places of the faid city 5445 
days and feſtival days only excepted) for a 172 
ns freely ts buy or ſell, in which one party of the 
= contraftors is a citizen and freeman of the ſame ci 
97 x algae further faith, That on the ——= 
4 þþ & in the — year, &c. abovefaid, be- 
4 ; ueſday, and no feſtival day, one E. „ at L; 
. 92 aid, in the pariſb and ward aforeſaid, Was 
palſelſed of the ſilver tankard aforeſaid, and ſo be- 
by i ed thereof, then and there in the day time 
Fs ſaid day, &c. after ſun riſing and before the 
Vn feiting of that day, that is 40 ſay, at eleven 
25 in the forenoon of the . => for four 
5 vds of lawful money of Great Britain, anto the 
4 2 E. 4) bim the ſaid C. in band paid, then and 


4 berg in the open market of ibe ſaid city, the ſaid 

” i 2 in the ſaid open market then being, did 

7 bargain and ſell unto the ſaid C. the tankard afore- 

14 and the ſaid C. then being a freeman and ci- 

11 tizen of the ſaid ci y, that is to ſay, bp 
art or myſtery of, &c. of the city of L 


be the ſaid C. was poſſeſſed of and intitled to p 
ard tankard, as of his proper goods; and being 
0 intitled thereto, the aforeſaid tankard, afler- 
wards, that is to ſay, the ſaid — day, &c. in the — 
etr, &c. aboveſaid, at L. in the pariſh and ward 
aforeſaid, to the proper uſe of him the ſaid C. did 
4225 and convert, as it was lawful for bim 10 
Without that, that he is guilty of any other 
ts of the ſaid tankard, to his uſe in manner 
an form as the ſaid A. by bis declaration afore- 
leid bath alledged ; and this be is ready io verify : 
We <obereupon be prays Judgment if the ſaid A. ought 
#2 * have or maintain his ſaid aftien againſt Lins, 
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. Afiqn of fender lieth for defaming a perſon in 
reputation; being no more than an action Wi 
on the caſe for words, Se. WM d when words 
ſpoken, affect a man's life, or liberty, office, 
trade, or tend to loſs of preferment in marriage, 
ſervice, Cc. or to his diſinheritance, or which 
occaſion any particular damage, this action may 
be brought. There are ſeveral diviſions of ac. 
tions of ſlander as follow : | 


$4 For, charging a man with particulaM 
Crimes. 45 | = 
2. Slander. of perſons in their offices and 
Wn. rw 5 
3. Slandering a man's title to an eſtate, a. 
Sc. | 1 2 
4. Of defamation by libels. 1 
1. Where any words are maliciouſly ſpoken 
of another, for which, if true, they would touch 
his life, or he * be puniſhed, action of ſlan- 
der lies; as to call a man traitor, robber, felon, 
Sc. or charge him with the committing any of 
theſe crimes; or to ſay of one, if he might have 
his will, he would do ſuch a thing, which thing 
is actionable. 10 Rep. 130. Dy. 19. 
Io reproach a perſon with a heinous crime, 
as that he lay in wait to rob or murder any one 
to charge a man with a rape, that he did raviſh or 
was guilty of raviſhing a certain woman; or ſay 
he ſhould have been hanged for a rape, c. andi 
charging one with ſodomy or buggery, c. be- 
ing very penal by the law, for theſe action lieth. 
The charging a perſon with ſtealing things, or a 
a receiver of ſtolen goods, are actionable; tho 
the words muſt import a certain charge of fe. 
lony, and not be of cutting and taking away 
ſtanding corn, apples from trees, &c. 2 : 
| action 


. 


= Of Aﬀons and Remedfes, 
A ion of ſlander may be had for calling a perſon 
Sh ict; unleſs ſomething of Eg be cou- 
led to prove the thing no felony : and for con- 
riring to indict a man falſly and maliciouſly of 
*S" lony, or other offence, on his acquittal, &c. 
Nut not if it appears on the trial there was pro- 
able cauſe for the indictment. Rep. 589. 
a. 112. 
= For ſaying of another, that he hath killed, or 
Woncealed the murder of ſuch a man, action 
es; but the defendant may ſhew that the party 
or was alive at the ſpeaking of the words, 
Sand then no action will lie thereon. To ſay of 
tate e formerly that he was a witch, and did be. 
icch a certain perſon, Sc. was actionable; tho? 
ot for calling a woman witch, without more 
ords importing that ſhe had bewitched ſome 
ody, or his goods, Sc. For ſaying one is a 
rate, or maintainer of pirates, action of ſlan- 
r lieth; and ſo it is to ſay of a man, that he 
d burn a dwelling-houſe, or a barn with corn, 
c. Dy. 236,  Brotnl. 15. 2 Bulſt. 134. 
Iv. 154. 
Such words as charge a perſon with forgery 
falſe deeds, or with perjury, bribery, extor- 
dn, maintenance, Cc. all which are puniſhable 
7 the common and ſtatute laws, and affect a 
an's liberty and eſtate ; for theſe words an 
tion of Nander may be brought. If one ſay 
a perſon, that he could prove him perjured in 
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be- 
ieth Et of record; or call him perjur'd knave, 
ron lies; fo where a man fays he gave another 
hy ney for forſwearing himſelf; and when the 


cs charge the party with ſubornation of per- 
. Brownl. 18. 3 Inft. 163. Dauv. Air. 87. 
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2. To ſay of a member of parliament, or: : * 
biſhop, Sc. that he is a papiſt, is actionable: 
and fe ſaying a parſon preaches lies in the pul. 

It, action of ſlander heth ; not if words | are, 
he is a preacher of falſe doctrine, If one call i 
Juſtice of peace falſe juſtice, c. A doctor of Mi 
phyſick fool, aſs, empirick and mountebank; 
or ſay that a counſellor is no lawyer; call al 
attorney rogue and knave in his profeſſion ; or 
to ſay to him that he is not fit to be an attor- 
ney , and calling aclerk in a court a corrupt man, 
Sc. in theſe cafes action lies. 2 Brown/. 166,08 
Danv. Abr. 119, 113. 4 Rep. 15. : 

An action of ſlander will lie for words ſpoke 
againſt a ſneriff, receiver, ſteward of a court, Wl; 
mayor, conſtable, &c, but the words ſpoken: 
mult. relate to the office, and the perſon be a 
officer at that time. For ſaying of a merchan 
or tradeſman, that he is a beggarly fellow, and ce 
not able to pay his debts z or to call him bank-Wref 
rupt, or ſay he will be a bankrupt ſhortly ; and nat 
ſaying of any other, that he is a runaway, and 
dares not ſhew his face: that a man is a cheat. 
ing knave in his trade; or that he keeps a fall} 
book in his ſhop, Sc. whereby he. is injured, 
action lies. But words of heat, as where a per 
ſon in a paſſion calls another rogue, knave, oi 
villain, unleſs he apply the words, by ſaying vi- 
lain to ſuch man, or knave in ſuch an affair, G 
will bear no action. 10 Rep. 61. Dan. Abr. 
114. Hab. 93. 7. Raym. 184. 

If one ſay, that an. alehouſe-keeper keeps 1M 
bawdy-houſe, action lieth ; but to ſay. an inn- 
keeper harbours rogues, Cc. is not actionable, 
for his houſe 1s common to all gueſts, For 
calling a man whore-maſter, or a woman whore, 
except in Landen by the cuſtom of the city, no 

| action 
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ion heth : tho? to. fay of a man that he is a 
le: Common whore-maſter, and lay with a certain 
ul. woman, and is a drunken fellow, c. Or that a 
re, woman hath a baſtard, or is with child, and lay 
| 2 with ſuch a man, Sc. whereby either of them 
o oſe their marriage, are actionable; but not with- 
Kut ſpecial damage on action at common law. 
an WC ro. Eliz. 582, 2 Rol. Rep. 136. 4 Rep. 16. 
or > Salk. 696. 2 Ld. Raym. 959. 
tor. Where a man is courting 4 woman, if another 
1an, ay of him, that he hath the French diſeaſe, Gr. ' 
66. Sr for ſaying of a perſon, he hath the pox; le- 
7 proſy, Sc. by reaſon of which he ought by law 
oke o be ſeparated from ſociety, action of ſlander 
urt, ies: but *ris otherwiſe if the words are that he 
ken as the pox, after cured. The ſaying of one who 
: an Mtands for a place, that he is an ignorant man, 
nan ind not qualified; or of a parſon, that he is an 
andi rcommunicate, Sc. if thereby he loſeth his 
ink. referment, and the ſervant his ſervice, tis acti- 
andi nable. Cro. Fac. 430. Danv. Abr. 87, 102. 
and „v. 248. | 
eat 3. Slandering the title of another perſon is 
fale g ctionable; as to ſay he has no right to ſuch a 
red, uſe or lands, or that he hath no good eſtate 
per-{Hherein, Sc. when he is about to fell or let the 
, Mme, Sc. when he is about to fell or let the 
vi me, and by this ſlander the chapman falls off, 
Send for calling a man baſtard, that is heir to 
Abr. eſtate, action lieth ; tho“ he be not about to 
Ell it, and he have no particular loſs by ſpeaking 
ps ie words, for thereby the title of the land may 
in- e drawn in queſtion : but 'tis ſaid, if he be 
ble, n heir apparent, the action lies not till he is 
For ¶ N iſinherited or prejudiced by it; and if he who 
wore, poke the words claim the eſtate as next heir, 
„ node action will not lie, which may be ſet forth 
con F 2 by 


Of Adtons and Remedies. 
by wah of bar. Rep. 77. 4 Rep. 18. Dany, 
Abr. 83. en +, 
As to ſlander of perſons, tho' ſcandalous words 
are ſpoken before a man's face, or behind his 


back, by way of affirmation or report, in jeſt =. 


or earneſt, when ſober or drunk, &c. they are 
actionable ; and fo it is if the words are ſpoke Wi 
directly or indirectly, or obliquely ; and tho*-they WF 
are pronounced in any language, if underſtood : i 
but where they can have a double interpreta 


tion, they ſhall be taken in the mildeſt "ſenſe, 


that no action ſhall lie. 4 Rep. 14. Hob. 236.008 
Cro. Jac. 438. + | | y 
If one ſay that another ſaid a third perſon did 
a certain ſcandalous thing, ſuch third-perſon may 
have his action of ſlander againſt the firſt man, 
with an averment that the ſecond never ſaid ſo 
whereby the firſt is the author of the ſcandal 


In caſe the ſlander proceeds from a man's wifꝭ i: 
the huſband and wife muſt; be ſued for it, ane r! 
not ſhe alone: and for any. ſcandal againſt th 


wife, he and ſhe are to bring the action; bu 
for words againſt both a man and his wife, the 
huſband may proſecute one action for his ſlan- 


der, and he and the wi fe may afterwards ſue an 


other action for hers. Cro, Fac. 406. SH 
1135 161. W , 

When the words are utterly incertain, no i 
nuendo or averment can make them good; and 
to theſe actions the defendant may plead the ge 
neral iſſue, Not guilty; or if the plaintiff de 


clares on ſome of the words only, when all to 0 


rg they are not actionable, he may ſet then 


orth at large as he ſpoke them, and traverſe oy 


juſtify the whole, Sc. Alſo if the defendanlf 


can make proof of the words, he may plead ſpe: 


cial juſtification ; but if the plea be not — * 
good 
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ood, damages will be aggravated. Styles 70, 
F. Raym. 61. Co. Ent. 26. 
4. Defamation by libel, as by ſcandalous wri- 
ws &c. is likewiſe actionable ; and printing or 
yriting may be libellous, if the ſcandal is not 
harged in direct terms, but ironically, or tho? 
ere be only the firſt and laſt letter of the name, 
che jury will find it to point at a particular 
} — and the perſon who is the author or 
Wontriver, and the procurer, and publiſher of a 
5 bel, knowing it to be ſuch, are all puniſhable; 
are books llers, &c. who ſell libels, altho? 
Whey know not the contents thereof. 5 Rep. 
25. Moor 862. 5 Mod. 167. 
And a libeller ſhall be puniſhed, though the 
Party of whom the words be ſpoken is dead ; 
Ind notwithſtanding the matter of the libel is 


ll 8 rue, for it is not material whether it be true or 


aſe, if the proſecution be by way of indictment 


r information; but in an action of the caſe, 


nc may juſtify that it is true. Heb. 253, 
arar. 470. 
But ſcandalous matter in legal proceedings, 
5 WES. in a court of juſtice, amounts not to any 
Poel, Se. 


7 % 
q) 


be form of a declaration in an action of 
. ſlander. 


A B. complains of C. D. being in the cufody 


* of the marſhal, &c. For that twhereas the 


Wd A. is a goed, true and faithful ſubfect of our 
rd the now King, and bath hitherto from the 
me of bis birth, behaved himſelf as a good, true 
faithful fubjed of eur ſaid Lord the King, and 
bis predeceſſors, Kings and Qucens of this realm 
* for the whole ie afcrejaid was reckoned, 5 
gaenmed and reputed of good name, ſame, bebavi- 
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fifteen years laſt paſt bas been 4 linen draper, au 


— no perſon ſhould give any credit to the Jaid " 8 


Ot Actions and Remedies. | 
our, wndition and converſalion, as well among ti 
neighbours as all other faithful ſubjects of our ſail 
Lord the now King, to whom the ſaid A. was n 
and cubereas the ſaid A. now. is, and for the ſpace 2 


bath ſkilfully. exerciſed and uſed the ſaid. trade a * 
myſtery during all (bat lime, that is 40 ſay, at, & 
in the county aforeſaid; and in all the ſaid time hai 
ſufficiently got and gained bis living, and a ſuppl 
for bim and bis family, by exerciſing tbe art .or witli 
ftery aforeſaid ; and ihe ſaid A. bath juſtly and bou £2 
far the whole time afereſaid bought divers wares a E 
merchandizes, and other things, appertgining 10 1 
trade of bim the ſaid A. for the. better ſupport ff 
bimſelf and family, and to the great increaſe. of H 
riches, of ſeveral perſans creditors of tbe ſaid 1 
reſiding and dwelling at, &c. aforeſaid, as well u. 
credit, as for ready money in hand paid; and H 
always, upon requeſt, paid and ſatisfied all and jail 
gular ſums of money, for the things or uares cc 
ſoever by him upon credit bought and received of a 
perſons for all the time aforeſaid, or in any mann 
bad, and all other bis debts, without fraud or de 
and ly that means obtained to himſelf great cred 
reputation and eſteem of divers faithful W "5 
our ſaid Lord the King, with whom the ſaid A. di 
trade and deal in the art or myſtery aforeſaid, or con 
any other manner. Zet the aid C. not ignaran 
the premeſſes, but contriving and maliciouſly intendiſe- 
not only to hurt, impair and injure tbe. good nan 
fame, credit, and reputation of the ſaid A. but 
draw him the ſaid A. into great miſtruſt and diſcrea 
among the ſubjetts of our ſaid Lord the now Kin 
with whom the ſaid A. had any commerce or deal 4 
in bis art and myſtery aforeſaid, and jo that for l ; | 


0 


* 
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„ terre to liſſen the knowledge of the ſaid A. in 
art \ aforeſaid, on the — day of, &c. at, &c. 
-/orcſaid, diſcourſing with certain ſuljects of our 
d Lord the King, of the ſaid A. and of his art or 
½ery aforeſaid and his knowledge therein, in the 
%ence and bearing of very many perſons, then and 
ere being preſent, did falſly, maliciouſly, and pub- 
ky ſpeak, affirm, report, utter and publiſo of the 
i A. theſe falſe, ſeandalons and malicious words 
TRE !lowing, that is to ſay, He (meaning the ſoid A.) 
doth not underſtand his buſineſs, (meaning the 
or: r myſtery of him the ſaid A.) and he (mean- 
ng again the ſaid A.) is broke, and hath no li- 
een to ſhew ; by tbe ſpeaking, uttering and pub- 


ing of cubich ſaid folſe and ſcandalons words, 


=: /oid A. is not only injured in his good name, 
aue, credit and eſteem aforeſaid, and greatly ſcan- 
ized in bis art and myſtery aforeſaid, but 
7% uon that account, bis neighbours and divers 


CH 7 other ſubjetts of cur ſaid Lord the now King, with 


een ihe ſaid A. then before uſed to deal in bis art 
wr mvjiery, and who before that time had ſeld divers 
odo and merchandizes upon credit 10 the ſame A. 
eve kept ibemſelves from the acquaintance of him 
be ſaid A. and daily more and mere do withdraw 
-emjelves; and bade intirely refuſed to have any 
WW ommerce with the ſaid A. in buying, ſelling and 
gaining in bis art or myſtery aforeſaid, and t9 
ea credit to the ſaid A. and ſtill do refuſe and 
: whereupon the ſaid A. ſuith, that be is in- 
wred, and hath damage to the value, &c. And 
berefore he brings bis ſuil. 


* 
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Form of a declaration for flancering af 
man's title. 


Wilts, to B. complains of C. D. being in the 

wit. cuſtody of, &c. For that whereas the 
ſaid A. was, and yet is lawfully ſeiſed in his demeſne 
as of fee of and in one meſſuage and ten acres of 


land, with the appurtenances, ſituale, lying and being | 


in M. in the county aforeſaid'; and being ſo ſeijed, the 
ſaid A. afterwards, that is to ſay, the -— day, of, 
&c. in the year, &c. bad a conference with 
one E. F. gentleman, concerning the. bargaining, 


felling and aſſuring of the ſaid meſſuage and land, 


with the appurtenances and the whole eſtate, right, 
title, and intereſt of the ſaid A. in the ſan, 
for the ſum of frue bundred pounds, of lawful 
mon:y of Great Britain, to the ſaid A. by the ſaid 
E. 10 be paid, to the ſaid E. bis beirs and offigns ; 
to which targain and ſale of the meſſrage and 


lands aforeſaid, for the confideration aforeſaid, the 


ſaid E. with the aforeſaid A. had actually agreed, 
or intended to agree: nevertheleſs the aforeſaid C. 
no; being ignorant of the premijſes, but malictouſly 
intending the ſaid A. in that particular to oppreſs 


and injure, and altogether to binder the ſaid A. | 


from the ſale and alienation of the ſaid meſſuage 
and ten acres of land, with the appurtenances, and 
of his whole right, title and intereſt in the ſame, 
and alſo the right, eftate and title of the ſaid A. of, 
in and to the ſaid meſſuage and land, with the ap- 
prrtenances, greatly to ſcandalize, afterwards, that 
zs to ſay, on the day of, &c. in the — year, 


& c. aboveſaid, at M. aforeſaid, in the preſence and 
bearing of one G. H. and of divers other faithful 
ſubjefts of our Lord the now Ring, did ſcandeloufhy, 
maliciouſly and openly ſav, affirm, repeat and Pee, 
f 2 6 


Ok Ations:and Remedies, 
of the ſaid A. theſe Engliſh words following, that 
16 40 ſay, Mr. A. B. (meaning the” aforeſaid A.) 
hath no right or title to the meſſuage and land 
in, &c. (meaning the aforeſaid meſſuage and ten 
acres) And if you (the aforeſaid G. H. meaning) 
will give me (meaning the ſaid C.) five ſhillings, I 
will give you ten pounds, if the lands (meaning 
the ſaid ten acres) be not recovered againſt the 
faid A. B. by reaſon of which ſcandalous words 
aforeſaid, ſo ſpoken, affirmed and publiſhed, the afore- 
faid E. doubting and fearing the eftate, right and 
title of the ſaid, A. of and in the ſaid meſſuage and 
ten arces of land, with the appurtenances, not 10 
good and valid in law, his bargain aforeſaid with 
the ſaid A. for the ſaid meſſunge and land, and the 
right, title, and intereſt of the ſaid A. in the ſame, 
to hold and perform altogether refuſed ; and alfo di- 
vers other ſubjects of our ſaid Lord the King, who 
before the ſayings and publiſhing of the ſcandalous 
words aforeſaid, with the ſaid A. for the aforeſaid 
meſſuage and ten acres of land, and for his right and 
intereſt in the ſame, would have bargained and con- 
trated, by occaſion of the ſaying of the ſaid words, 
with him the ſaid A. concerning the ſaid meſſuage 
and land, in any way io meddle intirely did refuſe ; 
10 the damage of the ſaid A. &c. And therefore 
be brings bis ſuit, &c. 


Aion of aſſault and battery is an action for a 
treſpaſs againſt a man's perſon, where any inju- 
ry is done to another in a violent manner; as 
by ſtriking or beating of a man, puſhing, jolt- 
ing, filliping upon the noſe, &c. and as in indict- 
ment for this offence for a breach of the peace, 
the party ſhall be fined; ſo on an action he 
thall render damages. Dali. 282. | 


it 
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J a man in anger lift up or ſtretch forth his 
arm, and offer 'to ſtrike or menace another ; or 
hold up any weapon to ſtrike at him, being with. 
in his reach; or ſhall thruſt or puſh a perſon, 
caſt a ſtone at him, tho' he be not ftruck there. 
with; throw wine in another's face, or upon his 
clothes, Sc. Theſe are treſpaſſes and aſſaults in 
law, for which action lies: and if one threaten 
to beat or do me ſome bodily miſchief, or lieth 


in wait to do it; if I dare not follow my buſineſ 
as at other times, and I have any loſs thereby, 1 
may have this action. Bro. Treſp. 236. Finch 


29. 18 Ed. 4. 28. 


To hold a perſon by the arm is an aſſault, if 


not battery; and to ſtrike one, altho* he is not 


hurt with the blow; and ſtriking at him, if he 


be neither hit nor hurt, have been held an aſſault: 
for it does not always imply a hitting or blow, 


becauſe in treſpaſs for aſſault and battery, a de- i 
tendant may be found guilty of the aſſault, and 


excuſed of the battery. But if any one ſtrike at 
another, at a great diſtance; or if it be near, or 
he threw ſtones at him, &c. merrily- or acciden- 
tally, and not purpoſely, no action will lie. 22 
AJ. 60. Finch 40. | 


It is ſaid the leaſt touching of another in anger 


is a battery; and tho' battery may not be com- 
mitted by attempting to beat, but generally a 
ſtroke muſt be actually given; yet if one comes 
to the aſſiſtance of another who is beating a 
third perſon, tho' he do not touch him, he is 
guilty of battery; and he who commands or 
procures a battery to be done, may be charged 
as a principal in this action. And ſpitting in a 
man's face, &c. is battery, if not done by acci- 
dent. Hab. 176. Co Lit. 57. 6 Med. 149, 191 
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If two or more perſons meet in a narrow 
aſſage, and without any violence or deſign of 
PN the one touches the other gently, it will 
be no battery: though if any of them uſe vio- 
lence to force his way in a rude manner, or any 
gle is made about the paſſage. to that de- 

ee as to do hurt; it will be a battery, for 
which action of aſſault and battery lieth. 6 Mod, 


1 4 , | 

"To lay hands gently on. another, not in anger, 
is no battery to found an action ; the law will 
not preſume any damage: and in this caſe the 
defendant may juſtify molliter manus impoſuit. 
Alſo a man may juſtify an aſſault, in defence of 
his perſon or goods; or of his wife, father, 
mother, maſter, Sc. and for the maintenance 
of juſtice : and when a perſon is-beaten by an- 
other, he may return it, and plead that the other's 
battery was occaſioned by his own aflault. Cre, 
Eliz. 770. Kel. 64. 2 1nft. 316. 

A man and his wife may have this action to- 
gether, for any the leaſt beating of the wife; in 
caſe it be ſuch. a battery, as thereby he loſes her 
company or ſervice, he alone may bring it: 
and actions for loſs and injury done to the huſ- 
band, in depriving him of the converſation and 
ſervice of his wife, are generally laid for aſſault- 
ing and detaining the wife, Sc. whereupon 
large damages are given. 3 Rep. 113. 10 
Rep. 130. Cro. Jac. 538. | 

For the aſſault and battery of a man's wife, 
child or ſervant, the huſband, father and maſter 
ſhall have action of treſpaſs : but a huſband 


Himſelf may by-law, moderately correct his wife; 


a maſter his ſervant or apprentice, a ſchool- 
maſter his ſcholar, c and it will not be bat- 
tery. 2 Rol, Abr. 546. 

Where 
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Of Aﬀions and Remedies. 
Where any man is aſſaulted or beaten, and 
he hath no witneſſes to prove the ſame, the 
party inſtead of this action may bring an infor- 
mation in the crown-office. | 


Form of a declaration in aſſault and battery, 


South'ton to B. complains of C. D. being 
Wit. in cuſtody of ibe marſbal, &c. 
of that, that be the ſaid C. on the day of, &c. 
in the —— year of the reign, &c. with force and 
arms, to wit, with ſwords, ſtaves, fiſts and knives, 
in and upon the ſaid A. at, &c. in the county afore- 
ſaid, made an aſſault, and him then' and there did 
beat, wound and evilly treat, ſo that his life was 
greatly deſpaired of ; and other injuries then and 
there did io him the ſaid A. againſt the peace of our 
Lord the now Ring; to the damage of the ſaid A. 
&c. And therefore be brings his ſuit. 


Aclion of treſpaſs lies generally for any wrong 
or damage, which is done with force and arms i 
by one private man to another; - ſometimes 
againſt the perſon of a man, and ſometimes 
againſt his goods and lands, Sc. And'I ſhall 
here divide this action into, | | 


1. Treſpaſs to a man's lands or goods. 

2. Where divers actions are brought and 
treſpaſſes continued, FEI 0 

3. Action of treſpaſs by ſtatute. 


I. In all treſpaſſes, there ought to be a volun- 
tary act, and a damage: and action of treſpals 
lieth where a man makes an entry on the 
lands of another, and does damage; and * 
| Pals 


Of AﬀFions and Remedies. 


paſs vi & ermis may be brought by him that hath 
the poſſeſſion. of goods, or of a houſe, if he be 
diſturbed in his poſſeſſion. 2 Rol. Abr. 572. 
Treſpaſſes actionable are done with pretence of 
title, by which the property is altered, or with- 
out pretence of title; and they are local, that is, 
annexed to a place, as breaking the cloſe of ano- 


ther, Sc. or tranſitory, as the carrying away a 


perſon's goods, c. A perſon that hath but a 
bare poſſeſſion of a houſe or land, may maintain 
treſpaſs againſt him who has no right; and he 
who has but the herbage, may have it for a 
| wrong done him in the graſs or ground. Finch 
303, 198. Plowd. 144. 

Entring into a houſe, againſt the will of the 
owner, is treſpaſs for which action lies; but a 
man may lawfully come into the houſe of 
another, to demand or pay money, Cc. for 
breaking of a man's cloſe and ground; or dri- 
ving a cart of horſes over the land of another per- 
ſon, where there is no lawful way for it; for 
W chaſing of cattle by which means they die or are 
damaged ; the taking away piles, and breaking 
the doors, windows, cc. of a houſe, or fences 
of land; for eating corn of another with cattle ; 
fiſhing in another man's pond, and breaking the 
pond ; for digging in a perſon's coal-mines, 
and carrying away coals ; plucking up garden 
herbs and roots; tearing of a bond or other 
W writing, Sc. in all theſe cafes, all perſons, that 
do any ſuch wrongs, may be ſued in action of 
= treipals, Co. Lit. 57. Cro. Fac. 463. Saund. 
= 202. 


Executors. may have this action for the teſta- 
tor's goods, taken out of their poſſeſſion ; alſo 
adminiſtrators for goods of inteſtates: and 
churchwardens may bring treſpaſs for the pariſh 
4244 goods 
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Ok Attens and Remedics. 
goods, belonging to the church, c. But in 


common actions of treſpaſs for taking of goods, | | 


the plaintiff muſt alledge a property in himſelf; 
for there may be two intendments; one that they 
were the detendant's own goods, and then the 
taking is lawful; and the other, that they were 


the goods of the plaintiff, when the taking will iſ : 


be wrongful ; tho? where-ever it is indifferent 
in conſtruction, it ſhall be taken moſt ſtrongly 
againſt the plaintiff in the action. F. N. B. 92. 
117. Bro. Tref. 389. 2 Lev. 20. 


In treſpaſs againft three perſons, one of them 5 i 


commits battery, another impriſonment, and the 


third takes the goods, Sc. all at one time; all 


are guilty of the whole, and action lies againſt 
them ; ſo where many come to do a treſpaſs, 
and they are all preſent when done, altho* ſome 
of them only look on; if they do not declare 
their diſaſſent thereto. Co. Lit. 57. 10 Rep. 
60. 3 Lev. 324. 

2. If ſeveral actions of treſpaſs be brought 
for the ſame cauſe, and they are brought to vex 
the defendant, he may get them joined into 
one; but then the treſpaſſes muſt not be of ſeve- 
ral natures, which may not be tried in one ac- 
tion: and a man may have action of treſpaſs 
for divers treſpaſſes; or for à treſpaſs done in ſe- 
veral places, if they are in the ſame county; 
for otherwiſe they cannot receive. one trial, they 
being local cauſes of action triable in the county 
where done. 2 Lil. Abr. 596. L 341 

Action of treſpaſs vi & armis lies not but in a 
court of record; and in this action, perfect no- 
tice muſt be taken of the day when the treſpaſs 
was committed, whether there were not ſeveral 
treſpaſſes at ſeveral times, and the place where 
done, with the damages ſuſtained: treſpaſſes 
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continued may be laid with a continuando divers 

days, c. but things mult lie in continuance : 

Wand it is beſt to ſet forth that the defendant, 

between ſuch a day and ſuch a day, cut ſeveral 

trees, Sc. (and not from ſuch a time to ſuch a 
time) when evidence may be given of cutting 

on any day within ' thoſe days. 2 Saik. 638. 

2 Ld. Raym. 974. 

3. As to treſpaſſes by ſtatute, perſons malici- 
ouſly maiming, wounding, or hurting any cat- 

Wtle; deſtroying any plantation of trees, or throw- 
ing down incloſures, ſhall forfeit treble damages, 
in action of treſpaſs : tho? if the jury give not 
40.5. damage in treſſpaſs, the plaintiff ſhall have 
no more coſts than damages; unleſs the title 
come in queſtion. or ſomething of the plaintiff's 
be carried away, or the battery be well proved, 
£c, 23 Car. 2 c. 7.9. If in treſpaſs defen- 
dants are acquitted, they ſhall have colts ; ex- 
ept the Judge certify cauſe for the making them 
defendants, by 8 C 9 V. 3 c. 11. 

If the defendant. in treſpaſs diſclaims any 
tle to the land, and the treſpaſs is involuntary 
or by negligence, he may plead a diſclaimer, 
and tender of amends before the action brought, 

c. 21 Jac. 1..c. 16. And where a perſon 
Huſtifies for a treſpaſs, he muſt conſeſs it; and 
ſhall not be excuſed, but upon an inevitable ne- 
effity. 2 Salk, 644. 


The form of a declaration in treſpaſs, 


B. complains of C. D. being in cuſtody, &c. 
2 ef that, that he the ſaid C. on the ——— 
a of, &c. in the — year, &c, with force and 
arms, the houſe of the ſaid A. in ihe pariſb of, 
c. in ihe county of S. aforeſaid, broke and 8 
5 WET lere 2 
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80 Ok Aﬀions and Remedies. 
fered, and the door of him the ſaid A. to the waln: 
of forty ſhillings, then and there found, be broke, 
cut, tore down and ſpoiled, and alſo of that, that 
the ſaid C. on the ſame day and year aboveſaid, in 
the pariſh aforeſaid, in the ſaid county, the wain- 
ſcot, glaſs windows,” and walls of the houſe afore- 
ſaid of the ſaid A. to the value of three pounds in 
like manner then and there found, be broke," tore, 
and ſpoiled ; and other wrongs to the ſaid A. then 
and there did, againſt ibe peace of our favercign 

rd the king, and to the damage of the ſaid A. 
&c. And therefore he brings bis ſuit, c. nd 


c 


1 
— | 


Form of a declaration in action of treſpaſs, ; in 
for ſeveral treſpaſſes. | = . 


Dorſet,to B. complains of C. D. &c. of Wire); 
wit » that, that be the ſaid C. the ba. 
| day of, &c. in the tar, &c, with . 
force and arms, that is to ſay, with clubs, ſlaves, 
&c. the cloſe of the ſaid A. called, &c. at M. in 
the county aforeſaid, broke and entered, and the 
graſs of him the ſaid A. to the value of one bun- 
dred ſhillings, then and there growing, with his 
feet in walking, he trod down and conſumed ; and 
alſo other graſs or corn of the ſaid A. to the value 
of fifty fillings, in like manner there growing, 41 
with certain beaſts, that ts to ſay, with horſes, oxen, Me, 
cows and ſheep, eat up, trod down and conſumed : gro 
and alſo in the ground of the ſaid A. called, &c. and 
did dig, and his earth, to wit, fifly cart loads of and 
earth, to the value &c. there caſt up, took and 
carried away; whereby be the ſaid A. loft the 
whole profit of his ground aforeſaid, for a long 
time, ibat is to ſay, for the ſpate of, &c. And 
the treſpaſs above-mentioned, as to the treading 
dawn and conſuming the graſs aforeſaid; with the 
n | 


aforc- 


6 Of Aftions and Remedfes, 
Wh /oreſaid beaſts,” from the aforeſaid dey, &c. in the 


ke, car aboveſaid, until the day, &c. then next fol- 
hat ing, at divers days and times continued; and 
in ther wrongs then and there did to the ſaid A. 


aint the peace, &c. and to the damage of the 
i A. &c. And therefore be brings bis ſuit. 


Form of a plea in action of treſpaſs. 


A ND the ſaid C. by, &c. his attorney comes 
1 and defends the force and injury when, &c. 
ud as to the coming with force and arms, or whet- 
ever elſe is againſt the peace of the ſaid lord the 
ing, be ſaith, that be is not guiliy thereof; ard of 
bis be puts himſelf upon bis country ; and the ſaid 
A. doth kkwiſe : and as to the reſidue of the ſaid 
paß above ſuppoſed to be done, the ſaid C. ſaith, 
bat the ſaid A. ought not to bade er maintain his 
ion aforeſaid again bim; becauſe be favs, that 
be cloſe aforeſaid, called, &c. in which the treſpaſs 
ps tbe declaration above is ſuppoſed to be done, is and 


e Wo! the ſame time of that ſuppoſed treſpaſs was the 
-i and freebold of the ſaid C. by which the ſaid 
C. at the ſaid time, the cloſe aforeſaid as the proper 


Veil and freebold of him the jaid C. then entered; 
and the graſs aforeſaid, as the proper graſs of ihe 
id C. in the ſame cloſe, in which, &c. as in the 
Proper cloſe, ſoil and freehold of the ſaid C. then 


n, 

£ growing, with the cattle aforeſaid eat up, trod down 
C. and conſumed, &c. as to bim it was lawful to do : 
of and this be is ready to verify , wherefore be froys 
id Judgment, whether the ſaid A. ought to have or 
be maintain his action aforeſaid again him. 

7 

0 Aclion of ejeftment is brought to recover poſ- 
2 ſeſſions of lands, c. illegally kept from the right 
2 owner: and partakes of the nature both of 
- | G a real 
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Ok Actions and Remedies. 
a real and perſonal action; for the land and 


mages are recovered thereon. 
And this action lieth where one makes a lei 
to another for a term of years, and a third oy 
the leſſee, then ſuch leſſee ſhall, bring ejectme 

ainſt the perſon that ouſted him, and recoꝶ 
his term and damages: alſo ejectment may il 
brought by a leſſor againſt the leſſee hold 
over Ris term; or on non-payment of rent, © 
But this is now become the common action fi 
trial of titles to lands; yet when entry is take 


F 7 i 


away by deſcent, fine, diſſeiſin, Sc. ejectna Ig 
muſt not lie, fo that all titles cannot be tr er! 


by it. Reg. Orig. 227. F. N. B. 220. 


Ejectment muſt be brought for a thing tia, + 
is certain: as of the manor of A. and ſo ma tio 
meſſuages, cottages, acres of arable land, mei ou 
dow, &c. with the appurtenances, in the pan: 


of, &c. for the nature of the land muſt be air 
forth, and be diſtingutſhed how much of ol 
ſort, and how much of another. If a peri 
brings ejectment of an acre of land, in tw 
pariſhes, and the whole is in one, ſhe ſhall i 
cover; ſo where ejectment is of an acre of lan 
in A. and part of it heth in B. he may recovlf 
for ſuch part as lies in H. And if a man hail 
title to a fourth part only, and he bring tl 
action for the whole, he ſhall recover his tour 
part of the lands. Cro. Eliz. 339. Plouiif 
429. b | Y 
tn this action no arreſt is to be made, as com 
monly proſecuted ; only a declaration in ejetMf 
ment, Sc. And if it appears that the plainti 
was ejected after the leate made, it is ſufficien. 
to' no certain day be alledged in which it wal 
done; the day is not material, being before th 
action brought: but the time of entry of th 
5 plaintif 
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nintiff muſt be ſhewn, that it may appear he 
as not a diſſeiſor, by entring on the lands be- 
pre the commencement of his term, c. Alfo 
here lands in the leaſe or other deed differ 
om thoſe in the declaration, and are not ex- 
coc ay the ſame; or the term is different, altho* 


ane hath a verdict in ejectment, he cannot have 
ldi agment. Cro. Fac. 311. 2 Lutw, 963. 

t, The action of ejectment is now made ſhort 
2n Wd eafy; for there is no occaſion for a leaſe to 
tak made and delivered upon the premiſſes to the 
tm nee, and ouſter and ejectment of him as for- 


erly, unleſs there be no tenants in poſſeſſion, 
c. but inſtead of the old way of ſealing a leaſe 
n the premiſſes, the courſe is to draw a decla- 
mation, feigning a leaſe for years to him that 


mei ould try the title, and a caſual 2 or de- 
f r 


part Wndant, who is generally ſome friend of the 
De f aintiff's; the declaration is delivered to the 
F 7 ecctor named, and he ſerves a copy of it on the 
cri 


nant in poſſeſſion, or his wife, and gives notice 
the bottom for him to appear and defend his 
le, or that he the feigned defendant will ſuf- 
r judgment by default ; whereby the true te- 
ant will be turned out of poſſeſſion : to this 
claration, the tenant appears by attorney, and 
Wnicnts to a rule to be made defendant, in the 
ace of the caſual ejector, and to confeis leaſe, 
try and ouſter, and at the trial ſtand upon the 
ie only ; and then the new defendant is put 
co the declaration, and his attorney pleads not 
Jccruilty ; whereupon the cauſe proceeds to iſſue, 
nt. But if the tenant doth not appear in due 
oe, and enter into ſuch rule, on afidavit of 
waßgg rice of the declaration, the court will order 
| th: adgment to be enter'd againſt the caſual Heere 
F200 an 
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Of Actions and Nemedles. 
and the tenant is thereby ouſted of his poſſeſſion, 
1 Lil. Ar. 498, 499. 1 Danv. 665. Y 
A phintiff in this action recovers according nd 
to the right which he hath at the time of bring. WP "© 
ing the action; and one that hath title to the 
land in queſtion, may on motion be made a de. Med 
fendant with the tenant in poſſeſſion, to defend 4 
his title: and the landlord may be made defer. 
dant by the tenafit, with conſent of ſuch land. 
lord. For as the poſſeſſion of the land is prima 
rily in queſtion, and to be recovered, that con j 
cerns the tenant; and the title of the land. © 
which is tried collaterally, is concerning ſom e 
other, who may be admitted a defendant with 
ſuch tenant : though none other ſhall be admit. 
ted, but he fthat hath been in poſſeſſion, or i: 
ceives the rents of the lands. Netf. Abr. 60418 


Lil. A. 4 7. I dg 
Where there is a — by verdict in eject. 1 | 
ment, action may be brought for the meſne p 1 


firs of the land from the time of the defendant 
entry, laid in the declaration: and if there be 
judgment againſt the plaintiff, he may brim f. ch 
another action of Gepe and ejectment for ti 
lands, it being only to recover the poſſeſſion 
Sc. wherein judgment is not final; and *tis na T 


- like a writ of right, where the title alone iM 


tried. Trin. 23 Car. B. R. 5 Wilt 
In ejectment for non-payment of rent, pf. * 
ceedings have been ordered to be ſtayed, 4 Ber 
payment of the rent and coſts; and a new leaf 
to be made at the defendant's charge. Lil. A 
50 1. in caſes between landlord and tenant, whe! 5 4 
half a year's rent is due from any tenant, e 
landlord may, without formal demand or 
entry, ſerve a declaration in ejectment again id ; 
ere Of the! 


Of Afons and Remedies, 8 


tenant, or affix it on the door of the demi- 
d meſſuage, &c. and proving the rent due, 
d no ſufficient diſtreſs, ſhall have judgment 
b recover the lands: but upon the tenant's pay- 
g his rent in arrears, with the coſts, the pro- 
eedings in ejectment to ccaſe; and the tenant 
ay file a bill in equity to be relieved in ſix 
onths, Sc. and thereon ſhall hold the pre- 
giſſes according to the leaſe, without a new 
e. 4 Ges. 2. c. 28. 
Tenants to whom declarations in ejectment 
e delivered by ſtrangers, for any lands, c. 
e to give their landlords notice thereof on 
Win of forfeiting three years rent, to be recovered 
. cred by action of debt; and the court ſhall 
ffer the landlord to make himſelf defendant 
ith the tenant, if he appears; but if not, 
Wdoment ſhall be ſigned againſt the caſual cjec- 
%% r, for want of ſuch appearance. Though in 
ge the landlord deſires to appear by himſelf, 
cd conſents to enter into the like rule, that the 
nant, if he had appeared, ought to have done; 
e court may permit it, and ſtay execution till 
cher order, Sc. Stat, 11 Geo. 2. c. 19. 
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The form of a declaration in ejectment. 


ilts, to B. complains of C. D. being in 
wit. * cuſtody of the marſhal, &c. 

bereas T. B. gentleman, on the ——- day of, &c. 
e —— year of the reign, &c. at D. in the 
uni of Wilts ofore/aid, bad demiſed, granted, 
4 /o farm let io the ſaid A. two meſſuager, 
6 gardens, and twenty acres of arable land &c. 
% the appurtenances, ſituate and lying in the 
nf d pariſh of D. in the county aboveſaid : to have 
2 10 bold the ſaid tenements with the appurie- 
9 G 3 nauc ec, 
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| nances, in and upon the poſſeſſion of the ſaid A. av 
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nances, to the ſaid A. B. and bis aſſigns, fral 2 
the —— day of, &c. then laſt paſt, to the fl 
end and term of five years from thence next en/i. if 
ing, and fully to be complete and ended: by vice 
tue of which ſaid demiſe, he the ſaid A. enn 
into the ſaid tenements, with the appurtenance, : 
and was thereof poſſeſſed, until the aforeſaid C. D 
afterwards, that is to ſay, on the ſame day of, & : 
in the year, &c. aforeſaid entered with force « J 
arms into the ſaid tenements, with the appuri : 

N 


jefied, expelled, and removed the ſaid A. from li 
faid fe farm, during his term aforeſaid therein not il 
expired; and the ſaid A. being ſo ejected, expel 
and removed, the ſaid C. hitherto hath with-bvl 
from him, and fill doth wwith-hold the paſſiſa 
thereof; and then and there other injuries did to bi 
againſt the peace of our ſaid ſovereign lord the king 
and io the damage of the ſaid A. thirty punk 
and : > rn be brings his ſuit, &c. | 


Form of a notice for the tenant to aaf 
pear, c. 
Mr. E. E. q 

I AM informed, that you are in poſſe F, ion, or cli 
title o the premiſſes mentioned in this declan F 
tion of ejeftment, or ſome part thereof ; avi - 1 
being ſued in this action as a caſual ejettor, a 
having no title to the ſame, do adviſe you to aff" 
next Trinity term in his majeſty's court of Kiel 
Bench at Weſtminſter, by ſome attorney of l 
court, and then and there by a rule of the ſame can 
zo cauſe your ſelf to be made defendant in my 2 
etherwiſe I ſhall ſuffer judgment to be entered gain = 
me, and you will be turned out of poſſeſſion, a 


Your loving friend, | mag 
CD 


Ok Acklous and Remedies. 


fra Achim or writ of aſſiſe lieth where a man is 
ful ut out of his lands or tenements, and thereby 


c/o 
„ee.ſimple, fee-tail, or for term of life, may 


diſſeiſed of his freehold therein: and tenants in 
ave affiſe of novel dilſeiſin of theſe things fol- 


Rowing: 


I. Aſſiſe of lands and tenements. 
2. Aſſiſe of rents, commons and tolls, 


3. Of an office held for lite, &c. 


1. An aſſiſe may ſometimes be brought for 
ntries, and diſturbance in the poſſeſſion of 
ands, where treſpaſs vi & armis may not be 
ad: and aſſiſe will lie in ſome particular caſes 
hat ejectment doth not, becauſe the things 
ay be put in view to the jury. F. N. B. 7. 


ep. 47. 


As the grand aſſiſe ſerves for the right of 


roperty; ſo the petit aſſiſe ſerveth for the poſ- 
eon: but aſſiſe muſt be of an actual free- 


old, not a freehold in law; and it leſſee for 


ears, or tenant at will be ouſted, the leſſor or 


e in remainder may have aſſiſe, for the free- 
old was in him at the time of the diſſciſin: 


io if a perſon, who hath title to enter, ſet his 


oot upon the land, and is ouſted, that is a 
ufficient ſeiſin to bring an aſſiſe. Horn's Mirr. 
el. 109. 

In affiſe, when the party purchaſeth the writ, 


Wc ought to find ſureties in the Chancery; and 
be court of Common Pleas, or King's Bench, 


ay hold plea of aſſiſes of land in the county 


or Middleſex, by writ out of Chancery; in other 


counties, ſuch pleas muſt be tried at the court of 


1 aſſiſes: and in actions of aſſiſe, the land, da- 
mages and coſts are recovered Lil. Abr. 105. 
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The complaint need not be ſo certain in aſſie i 
as in other writs; but the plaintiff muſt - prove 
his title, then his ſeifin and diſſeiſin: and the 4 
demandant in aſſiſe may abridge his plaint after 
the jury are charged, before verdict given. If 
this action the judgment is to recover the land i 
Sc. by view of the recognitors ; and if the 
may put the demandant in poſſeſſion, it is wil 
enough; and the party recovering ſhall have vrt 
of ſeilin, Sc. Dy. 84. Danv. Abr. 580, 383. 
2. If a man have a rent iſſuing out of land for 
life, in tail, or in fee, if he. be diſſeiſed of the 
rent, he ſhall have an aſſiſe: and if certanſl 
rent be granted out of the houſe, &c. and . 
pence is given in the name of ſeifin, it is good; il 
ſo that the rent being demanded at the hou 
whence it iſſues, on non-payment it is a di- 
ſeiſin, for which aſſiſe lieth, New Nat. Bren. 
440. Cro, Car. 500 
A man is ſeifed of a parcel of a rent payabiM 
at a day, and afterwards the tenant will not pay 
the reſidue thereof due at the ſame day; he who 3 
hath right to the rent, may bring an aſſiſe of 
novel diſſeiſin for the whole rent, as well of tha 
which he is ſeiſed, as of the reſidue : and tha 
ſeiſin of part of the rent ſhall be a ſeilin of rhe i 
whole. But if a perſon diſtrains for his rent 
pending an aſſiſe, he ſhall abate it; and aſi k 
lies not for an annuity, &c, Bro. Aſif. 302. | be 
Fitzh. 288. he 
Aſſiſe may be had of ſeveral rents, or of lan an 
and rent, and offices, and profits, all in one writ, WY bi 
An aſſiſe lies for common of paſture for a man's Pr. 
cattle, &c. which is ſo neceſſary, as without it 
his freehold cannot be manured: and if a man 
have any _ whattoever granted to him out BY wi 
of lands for life, or in fee, he ſhall have aſſiſe, k un 
i 
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aſlicc it he be diſſeiſed of it ; O of toll, tronage, pon- 
55 | rage, or pannage. Br. . 127, 146. 2 Isft. 
the BW 411. di ends | 


3 An afliſe lay at common law for an office ; 


In WY and therefore, tho? the. ſtatute of MeHm. a. men- 
and, tions only offices in fee, yet aſſiſe lies for an 
they office for life: and aſſiſe may be: brought by 
well BY officers where their proceedings are according to 
wit the civil law, for the right of ſuch offices is de- 
83. terminable at common law. But if che office 
1 for be only of charge, not uf profit, aſſiſe doth not 
the lie thereof. 8 Co. Rep. 47. Dauv. Abr. 79. 
tan The taking 3 d. of A. for a capias againſt B. 
is a ſufficient ſeiſim of the office of filazer of the 
od; Common Pleas ; and ſeiſin of an office may be 
oul: BY alledged by taking money for the buſineſs done, 
dil. and the place where the officer fat be put in view: 
re, if the office extends into divers towns, or coun- 


ties, aſſiſe lies for the profits in any town or 


abt place, Ec. And if one be ouſted of parcel of 
pay the profits of his office, this, may be alledged 
who Wl to be an ouſter: of the whole: tho! by Cotg's, 


of Reports, he ſhall have aſſiſe only of the part of 
tha the profits. whereof he is diſſeiſed; and not of 
tha the whole office, unleſs: he be diſſeiſed of the 
the whole. Dy. 114, 63. 8 Kep. 49. 
rent In affiſe for an ancient office, the demandant 
Nike in his plaint need not fhew what fee or profit is 
02. belonging to it; but in a newly erected office 
he muſt: and if the aſſiſe concerns the king 
and and his prerogative, the judges may be prohi- 
Tri, bited to proceed therein, by writ de non niterius 
s Preſeguenda rege intonſult'o. 8 Rep. 49. Nel. 
t it Abr. 277. ww | 
nan WY There is an aſiſe of moridanceſ or, that ties 
out where a man's father, mother, brother, ſiſter, 


5 oo _ : l 
iſe, uncle, aunt, Cc. died feifed of lands in fee- 
it 2 | ſimple, 
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ſimple, and- after their- deaths a ſtranger abateth 
or enters into the ſame : which is good as well 
againſt the abator, as any other in tres, 5 
but it lieth not againſt brothers or ſiſters, 


only againſt ſtrangers. - Reg. Orig. 8 
Lit. 242. 1 591i 


and his anceſtors have preſented a clerk to a 
church, and after the church becoming void, a 


ſtranger preſents his clerk to the ſame church, 3 
whereby the [perſon having night is diſturbed, k 


Sc. Rep. Orig. 30. 


The form of a Aas in a afiiſe, for 
. 


Soth'ton HE aſſiſe come to recognize, whe: 


ther C. D. unjuſtly and without 
judgment did diſſeiſe A. B. of bis freebold in R. 
within thirty years laſt paſt, &c. And where- i 
upon the ſaid A. by T. P. bis attorney, complain, 
that he the ſaid C. did diſſeiſe him of fifteen ii 


pounds rent, with the appurtenances iſſuing out of 
= meſſuage or tenement with the appurtenances in 


R. aforeſaid, &c. And for ſuch title to 'the te. 


nement and afſiſe of the rent aforeſaid, the ſame 
A. ſaith, that F. B. father of him the ſaid A, 


long before the obtaining of the original writ ef | 


affiſe aforeſaid- was ſeiſed of the meſſuage afore- 


ſaid with the appurtenances, in his demeſne as of 


fee; and being ſo thereof ſeiſed the day ant 


year, &c. at R. aforeſaid, by his certain inden- 
dure, made between him the ſaid F. B. of the one 
part, and the aforeſaid C. D. of the other part, 


which other part thereof, with "the ſeal of the 
ſaid F. affixed thereto, and by him ſigned, the ſaid 
A, bere in court. ſhews forth, the date . i 


And affiſe of darrein areſentment, where a man ni 


tl 
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Of Attions and Remedies. 
the ſame day and year above, be did grant, releaſe 
and convey to the ſaid C. bis heirs and aſſigns, the 
above-mentioned meſſuage or tenement with the ap- 
purtenances, ſubjet# to the payment of the rent of 


; fifteen pounds afcreſaid, to the ſaid A. during his 


life, &c. And the ſaid A. further ſaith, that after 
the making and executing of the. releaſe or convey- 
ance aforeſaid, and before the day of the purchaſing 
of the original writ - of aſſiſe aforeſaid, that is to ſay, 
the day of, &c. in the year, &c. he came to the meſ- 
ſuage aforeſaid,” and tben and there claimed of the 
ſaid C. tenant of the freehold of the ſaid-meſſuage 
with the appurtenances, -the aforeſaid rent of fif- 
teen pounds, which ſaid rent the [aid C. to the ſaid 
A. afterwards, and before the obtaining of the ori- 
ginal writ of aſſiſe aforeſaid, at R. aforeſaid did 
once pay, whereby the ſaid A. was ſeiſed of that rent 
with the appurtenances, during his life, &c. And 
becauſe forty-frve pounds of the rent aforeſaid, for 
three years ending at the feaſt of, &c. in the year 
of the reign, &c. to the ſaid A. after the conveyance 
aforeſaid in form aforeſaid made, were in arrear 


and not paid, the ſaid A. afterwards, and before ihe 
day of the original writ aforeſaid, that is to ſay, the 


day, &c. in the year, &c. came to the meſſuage afore- 


faid with the appurtenances, between the hours of 


ten and eleven before noon of the ſame day, and 


then and there did demand the aforeſaid forty-five 


pounds of the rent aforeſaid, in form aforeſaid bt- 
ing in arrear, to be paid unto bim; but for that no 
man ould then and there pay the ſaid forty-froe 
pounds io the ſaid A. he the ſaid A. would bave 
entered into the meſſuage aforeſaid to deſtrain for 
the ſame, but the door of the ſaid meſſuage was 
then ſhut with a lock againſt him the ſaid A. fo 
that the ſame A. could not enter into the' ſaid meſ- 
ſuage 10 diſtrain for the rent aforeſaid, by 9 

0 
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of . the ſhutting of the door aforeſaid ; and ſo the 
ſaid C, the ſaid A. thereof unjuſtly and without 
judgment did diſſeiſe ; and this he is ready 1o veri- 
5; whereupon he prays aſſiſe, &c. 


Adion of waſte. is that which is brought on any 
deſtruction being made in houſes, lands, Oc. 
by tenant for life, or years, to the damage of 
him in reverſion or remainder : It lieth, 


1. For any waſte done or ſuffered to houſes, 


2. For {cutting down timber trees, or other 


trees on an | 

3. For ploughing up —— dig- 
ing mines, deſtroying deer, 

4. And who ſhall bring raph ro for the 
land, &c. and damages. 


1. To pull down a houſe by any tenant, ex- 
cept the ſame be ruinous, and in order to rebuild 
it of the ſame dimenſions only, is waſte in ſuch 
tenant ;. ſo if he ſuffer his houſe to be uncover- 
ed, or in decay, though there be no wood upon 
the premiſſes : and it is the ſame to permit a 
houſe to be burnt by negligence, if the tenant 
do not r the ſame; and in theſe caſes ac- 
tion pA Ly: les, But if the Fn be conſumed 
or yed by thunder, ht tempeſt, 
floods, enemies, Sc. it is no waſte in de leſſee. 
Co. Lit. 52, 53. Kew. 87. 

The converting of a brewhouſe into tene- 
ments, altho of a greater value; or if a corn- 
mill be converted into a fulling-raill Sc. it is 
waſte; for things muſt be uſed in their natural 
and proper manner, and not be altered. Taking 


away or breaking down wainſcot, doors, win- 


dows, benches or coppers fixed to a houſe, 15 


Cf Aﬀfons and Remedſes. 


be waſte actionable: though if any of theſe are 
ſet up by the leſſee, he may take them down be- 
fore the end of his term, ſo as he do not thereby 
weaken the freehold. Lev. 309. Cro. Fac. 
182, Salk. 368. 4 | 

If a leſſee covenants to leave a houſe at the end 
of the term in as good condition as he found it; 
and during the term he doth waſte therein, ac- 
tion doth not here lie preſently, becauſe the 
houſe may be repaired before the time expires : 
but *tis otherwiſe in ſuch covenant for leavin 
wood or timber, if it is cut down by the leſſee ; 
for then it is not poſſible for him to perform his 
agreement, to leave the ſame as he found it. 
4 Rep. 62. 5 Rep. 11, 21. 

2. Timber on an eſtate is parcel of the inhe- 
ritance, and reſerved by law to the leſſor, or 
landlord ; and therefore if it be cut down by the 
leſſee, or tenant, the leſſor may take it away: 
and the leſſee having an intereſt only in trees 
while ſtanding as in the fruit, ſhrowd, ſhadow, 
Sc. if he fells timber-trees, or doth any other 
act whereby they may decay, tis waſte in the 
leſſee. 4 Rep. 61, 62. 

The felling or cutting down of timber-trees, 
ſuch as oak, aſh, elm, or lopping them to ſell, 
or any intent, but for repairs : and if they are ſo 
felled for building a new houſe, or young trees 
be cut for reparations, when there is other tim- 
ber, theſe are waſte, for which this action lieth: 
and fo it is, to cut down beech-trees, where 
uſed as timber in building; or willows, maple- 
trees, 6c, ſtanding in defence of a houſe, or 
planted for fencing a manor. Co, Lit. 53, 88. 

Cutting down fruit- trees, if they grow in an 
orchard, or garden, tho* uſed for repairs of 
the houſe, &c. is waſte ; but "tis not ſo if they 

2 grow 
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grow in a field: the ſuffering young germirs 
to be deſtroyed by cattle ; or ſtubbing up 2 
quickſet hedge, &c. are waſte; as are alſo cut. 
ting down green wood, if there is dry, or more 
firebote than is neceſſary. Co. Lit. 53. 3 Nel 
Abr. 840. e ee 
But tenants. may cut underwood, and take 
wood ſufficient to repair the pales, hedges, and 
fences, and what is called by law plough-bote, 
fire-bote, and other houſe-bote. : 
3. If ancient meadow-ground is ploughed up, 
it is waſte z but where meadow hath been at any 
time arable, or ſometimes meadow and ſome 
times paſture, it will be no waſte to plough it 
up. The ploughing of lands, that have not been 
ploughed up time out of mind, or to plough up 
wood-lands ; and it is ſaid, if a tefiant converts 
arable land into wood, meadow into arable 
land, arable into meadow, or paſture into arable ; *< 
they will be waſte. 2 Rol. Abr. 8 14. Co. Li. 
53 
A leſſee for years converts a meadow into 
hop-ground ; it is no waſte, becauſe it may bei 
eaſily made meadow again: but the converting 
it into an orchard is waſte, tho* it may be more 
profitable. It is waſte to ſuffer a wall of the 
ſea to be in decay, by reaſon whereof the mea. 
dow-ground is ſurrounded with ſalt-water, and W 
rendered unprofitable ; alſo the not ſcouring of 
a mote or ditch, whereby the groundſils of the 
houſe, Sc. are rotten, is waſte actionable. 2 
Leon. 174. Owen 43. 1 
The digging mines of metal, coals, Sc. hid- M 
den in the earth, and that were not open when 
the tenant came in; or for lime, brick, ſtont, 
Sc. without power by covenant, will be waſte: 
tho the tenant may dig in an open mine, 75 
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kim. And before any waſte is done, 17 
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mitted. Hell. 79. F. N. B. 55. Co.” Lit. 33 q 


2 Inft. _ 
| done ir any houſes, ori 
be recovered wherein th: 
waſte is done ; bu if the waſte be here and 


there through the whole, then all ſhall be recoþ 


vered in this action; and the ju t in ac 


tion ob waſte is, chat the plaintiff ſtrall recon 
„ FI el 1 treble eee | 


2 Infe. 3⁰ 9. * 
The form o's declaration i in affien wof oh | 


Daun, op. B. complains of C. D. ct. 
plea eee, whereas * 

$ « the 2 — of the realm of tie 
6 _ lard it is provided, that it ſhall noi 

x 1 lawful for any one to commit waſte, poll 
< or deſtruction in any lands, woods, or | gar 


8 8 r e . 


dens to them demiſed for term of life, or year 4 


* the ſaid C. in a houſe; lands and woods at 3. 
which he holdeth for term of yrars, of the «i 
< miſe of the aforeſaid A. Sc. did waſte, ll 
and deſtruction, to the diſinheriting of him tl 


| 


* ſaid A. and againſt the form of the proviſion 1 
© aforeſaid, Sc. And whereupon the ſaid A. ſaith, 
that whereas the ſame A. was ſeiſed of a me 
© ſuage called, Ec. and twenty acres of land 


© ten acres of paſture, and five acres of you q 


6 wit 


— 


N 75 
0 
* 


- 


PEI acl 9. 2 B 8 89 Fan- g n 8 


— 
m——_ DO. — 


- 
— 
NOI FTI TCA TOO TERTTINETTT 


have and to hold the 


aforeſaid, by the ſaid indenture fo. demiſed, 
with their appurtenances, to the faid C. is ex- 
ecutors, s and aſſigns, from the 
__ of, &c. unto era 
and twenty years, | nee next enmuin 

nd fully wo be complete ended : by 2 
tue of which. ſaid demiſe, the faid C. into the 


meſſuage and premiſſes aforeſaid, with æhę ap: 
purtenances, in form aforeſaid demiſed, enter- 
ed and was therenk fled ;- and che faid J. 

the reverſion of the aid pre- 
miſſes as of fee, and the ſaid. C. ſo xt — 


: 


ing down and flatting 1 f one 
barn and ſtable, parcel of and adjoini 


PR 
: 
. 

* 

- 


A 
7 


4 
8 
: 
* 
* 
= 
! 
9H 
* 
1 
n 
i 
9 
4 
4 
X 
1 
» 
© 
A 
* 
Fo 
g 1 
Ef 
' 
5 
12 
4 
4 
1 
. 4 
U * 
4 
1 
Pr 
7 
„ 
I 
4 


4 «a. 4; wy ze & _— 
money Pape SA 


Rares $ and Seen., 


d, with the 
2 


1 al 1 " tak J 
0 Ad thereof: 50 12 14 4 
2 fad” 4: 15 "againſt aß 
"roms 5 ene aforeſaid * rer 1 
he is 19 Lek hath, 9 5 rl 

4 Yale 7820 - 3 e 


© britigs th fuir, Cl 
H- OHTTE I 299 CT? 
Ferm of a lea, c. in, iRtob wy. 11 


N D'the ſaid C „e. bi attorney, comes. 

defends the forc 50 injury, when Ac. a 
faith Bat be made ub tbaſtt, poi! or def ruttion i ini 
tenement aforeſaid, Wh the a apph Purtenances, as the ſai 
A by bis writ and declaration 0 oreſaid above b 
ſuppoſed; and of this be} Bim A pon hs cl 
try, and the ſaid A. Both th ewe: Thafefore, Ke. 
717 * 244 2 


2 follow alk a cies and inſtru 
"Hs 25 Wiating ta, * 5 


28.5 Die ie oft 


Cries. 7 


2. < pe, oh taking diſtreſſes. * 


41 3 14 


ip a ee a ching! Which taken and 6 i 
ee land, for rent behind, or ot 

duty: an may diſtrain for rents reſell 

ved upon a 7 ral, leaſe for life, or yea 


Ee. alt Uauſe of diftreſs in U- 
decdorkaſe, * ade reverſion be hs? ara = 


. 
a — 
— — * 
2 5 2 1 4 4 mY 4 4 . 
* w 


= 


; 
* 
3 
= 
1 
| 
1 
1 
4 
9 
Y 
4 
4 
4 


t 


/ a 4 


Of Afions and Remedies. 
ur it is otherwiſe on N in fee. 0s. 


7 575 205. 


A Wes eaken' for rent at war a . 


i ings valuable, whereof fome body hath'"pto3 
2 erty, not the diſtrainer 5 and ought to be made 
= fuch things whereof the iff may make re. 
e levin-: à horſe with a rider on it, or any thing 


bw carries about him; utenſils of "trade, cattle 
pee che plough, beaſts of tw ; horſes join - 
& T9 a cart,” or ſheep,” may not diſtrained: 
* or may à horſe in an inn, Nr 
| other man's nt in the houſe of a taylor, 


Fc: neither thing fixed to the freetiold, 
es ENT Net Abr. 664, 666. Go: 
t. 47. Venir. 36. Sid. 440. A 


ith corn, not victuals; and hay in a barn 
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ſs may be taken of cattle driving to market, 
put into paſture by the way; o beaſts of x 
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d couchant, and having well reſted themſelves 
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a diſtreſs is 2aktw af che houſehold gude, or . 
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overplus, if any be, in the! hands oi 
__ or conſtable; for the owner's ui. 
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be lawfel eo:liftrain, for tent ame | 
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upon the caſe for the wrong the Wat 
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againſt. the offenders, or againſt the owner «i 
the goods diſtrained, if they afterwards come t 
his uſe or poſſeſſi 
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or carry off his the landlord or any 
ſon impowered by him, may in five days þ | 
take and ſeize ſuch goods and chattels wherelof 


ever they ſhall be found, as à diſtreſs, for i 


rent in arrear, and ſell the ſame, as if they hai 
been actually diſtrained on the premiſſes; en 
2 ſold for a valuable conſideration, be 


made; and where leaſes are exp 
red, , be taken for arrears of rent, atid 


the” determination of the ſaid leaſes, as if tf he 


had not been ended; provided ſuch diſtreſs bt 
made within ſix DOE months after the end J 
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ledged when che defendant. aided; and aſſiſted; ¶ uce 


Denniſon delivered the reſolution'6f. the covre: il 
think the {moſt material objection is, whether. 
this is an order or a conviction. * If a'convic- 
tion, the evidence/ought to have been ſet out. 
And there has been no doubt (notwithſtanditg 
the caſe of K. and Pulleine, Salk. 369.) that in 4 
conviction the evidence muſt be ſet out, that 
the court may judge upon it. So it was held 
by Lord Hardwicke'in the caſe of K. and Loyd. 
2 Stra. 996. 2 Barnard N. B. goa, 310, 338, 
466. of. Caf. 233. 2 J and in that 755 
it was 0 that as it abjedted the 

a penalty, though in the Fa. + I was call 
order, yet it ſhould be conſtrued as a — 
tion: but the court ſaid, every act of the juſ- 
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tices, which" ſobzests the party to a penalty, 
ſnall not — à corwiction. get 


Venables."* Su 630. #"L.d:"Raym. 1406. For- 
tec. Rep. 32 F C, 267!" pl. 210. Caf. 
of Sei and Ren, 16g. upon the ſtatute for li- 
cenſing alehouſesconſieted 28 an order. K. 
and Blathwell/ = 2 Geb. which the court 
fai as a frotig” caſe; and muſt be conſidered 
2s an order, underſtdod from my Lord 
Hardteicte, in the caſe of R. and Lloyd, that 
his ground of the difference was founded upon the 
cpreſſions of the ſtatute, and not upon the 
ty J as where the words of the ſtatute are, 
cf Which he mall be convicted,“ it is to be 
conſtrued as à conviction. Here it is extreme- 


ly ſtrong; the ſtatute calls it an order: and in 
narure of it, it is an examination upon a 
complaint. If the party was never ſummoned, 


this court upon affidavit will grant an informa- 
ion againſt the juſtices: the ſummonts 
od not be ſet out; and the court will intend 
the juſtices have "done right, in caſe the con- 
trary does not appear upon the face of the or- 
der. As to the firſt objection: this is not an 
information, but a complaint: when the party 
is ſummoned, the witneſſes are to be examined 
upon oath,” but the complaint need not be upon 
oath. In anſwer to the ſecond objection: as 
tke order has followed the words of the ſtatute, we 
will not intend it a caſe herein the Juſtices had 
not a juriſdiction. The court will not, in caſe 
of an order, intend that the juſtices have done 
Wrong. As to the third objection: it is ſuffi- 
cientiy alledged in an order; his aſſiſting the 
tenant to carry away che goods, as It is here al- 


l-edged; is ſufficient; the rent continued then to 


be in arrear; and the rather as the defendant 
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Replevin by writ lies in the courts at Meſt- 
inſter, and action of replevin may be removed 
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re: replevin by plaint may be brought in the 
h unty court, » = 2 and court-baron. 
he moſt uſual method to obtain a replevin is 
plaint; and the ſneriff may take a plaint by 


eite, and make a replevin preſently, and en- 


it in the county- court afterwards : alſo ſhe- 
depute four deputies to 


iles diſtant from one another, under a certain 
nalty. Dy. 246. Co. Lit. 139. Stat. 1 P. 
M. Sn b £ eq Lb torn at a7, 19s 
If the defendant in replevin claims the pro- 
| it is decided before him by writ de proprie- 
e probenda; and if found for the plaintiff, 
ſheriff is to make replevin or de liverance; 
t if for the defendant he is to do nothing fur- 
er: though the plaintiff may replevy by writ 
erwards; and if the ſheriff returns the pro- 


+ F377 claimed, it ſhall be put in iſſue and tried 


the Common Pleas. Finch 316,317. 
Where cattle or goods are not. delivered · upon 
firſt replevin, the party: diſtrained may have 

I an 
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an alias, and a pluries replevin, in the gener 
proſecution of it; and if the cattle are put into 
any ſtrong place, the ſheriff may take the po 
— and break into it, to make the reple- 
when they are driven out of the county, 
Ee. ſo chat the ſheriff cannot make replevin, x 
writ of Vitbernam ſhall go to take ſo many of 
the diſtrainer's cattle, till the party make deli. 
verance of the firſt diſtreſs, Ec. and in this caſe, 
the cattle taken ſhall be to the value of thok 
that were brit taken and detained. 52 H. ;. 
c. 21. 1 P. & M. 2 Inſt. * I, 
| On a replevin, it m certain in 
fingered. —.— and kinds of cattle di 
— that the ſheriff may know how to 
make deliverance of the cattle, if a writ be di 
rected to him to do it; and the time and place 
are to be named in the declaration : hoo} og 
tiff in 1 makes — — * RY 
judgment ven againſt defendant 
may have hoe retorna habenda of the 
taken in diſtreſs. And when the plaint is re. 
moved into C. B. Sc. and the plaintiff non- 
ſuited, . before or after n — the defen- 
dant may diſtrain again for the ſame cauſe ; but 
the plaintiff. may — a writ of ſecond deliveranc 
upon the ſame record, to revive the firſt ſuit; 
upon which writ, the ſheriff is to take ſecurity 
for the ſuit, and ſo make a return of the cattle 
or price of them, if the return ſhall be ad- 
Hob. 16. T. Raym. 33. F. N. B. 72. 
And after this ſecond deliverance and tria 
thereon ; or if the plaintiff be again nonſuit up- 
on a declaration, ere muſt. be awarded a „. 
ſurnum irreplegiabile to the defendant; and then 
he may make his avowry, or plea in juſtification 
of his diſtreſs, to ground a writ of inquiry of 
damages ; or hold the beaſts till he is ſatisfied: 


in 
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in caſe the defendant make default, the plaintiff 
ſhall have Judgment to recover all in damages ; 
as well the value of the cattle, as damages for 
the taking of them, and his coſts. And in a ; 

replevin, damages and coſts are given the de- 1 
fendant, if found for him, ſuch as the plaintiff a 
oth five hind” if de had recovered in the ac- 
tion, c. F. N. B. 69. Wood's Inſt. 553. 
Stat. 21 H. g. c. 9. 17 Car. 2. c. 7. 

In replevin, if the plaintiff be nonſuit, the 
defendant may make ſuggeſtion as in an avowry 
for rent, and on prayer a writ ſhall be awarded 
to the ſheriff, to inquire of the ſum in arrear, 
and value of the di eſs, and upon the return 
thereof, the defendant ſhall recover the arrears, 
or the value of the diſtreſs with coſts, &c. And 
if the jury do not inquire of the value of the 
cattle diſtrained for the rent, that they may be 
ſold according to the ſtatute, and alſo of the 
rent due, there ſhall be no writ of inquiry to 
ſupply it. 17 Car. 2. c. 7. Lev. 255. 

The defendant in replevin may avow, or juſ- 
tify; bur if he juſtifies, he cannot have a re- 
turn, as he ſhall have if he avows : and an avow- 
ry is where the taker of the diſtreſs avows the 
taking, if in his own right ; and if for another, 
makes cognizance thereof, as bailiff, or ſervant, 
&c. It is in the nature of a declaration, and 
muſt contain ſufficient matter for judgment to 
have return: but the avowant need not alledge 
ſeiſin within the time of the ſtatute of limita- 
nons ; though the lord muſt have ſeiſin by the 
hands of his tenant in certain. 3 Lev. 206. 7 
Kep. 25. Co. Lit. 268, 

. defendant in a replevin is 80 to 
, that the plaintiff or other te- 


— 222 land, &c. whereupon diſtreſs was 
I 2 made, 
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made, held it at ſuch certain rent, during the 
time the rent diſtrained for incurred, Cc.  with- 
out ſetting forth the landlord's grant or title; 
and if the plaintiff became nonſuit, the defen- 
dant ſhall have double coſts. "Sherifth and other 
ie Ae 4x e taking bonds to 
ecute e c at 

—_ to the avowant or n y yd 
ment, which if forfeited, the avowant may bring 
an action, and recover thereupon in his own 
name; and the court may give reaſonable relic 
to the parties, by rule of the ſame, &c. by the 
Stat. 11 Geo, 2. c. 

An avowry. ma & made either on a. diftreb 
for rent, or zor de e &c. 


5 form fa 4 count or declaration in 
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An avowry in replevin for | arrears of rent. 


ND the ſaid A. B. nd 1 f. 0 G. 
their attorney, come and defend the 
Sc. and the faid 4: well 
ſame T. as bailiff of the 


* ſaid A. well acknowledgeth the taking of the 
© cattle aforeſaid, in the ſame place in which; 


Ec. and juſtly, Sc. becauſe he- ſaith, that 
* the ſame; place, in which the taking of 'the 
* cattle aforeſaid is fuppoſed to be ve. Be doth 
contain, and at the time of the taking of the 
« ſaid cattle, did contain ten acres of paſture 
* with the appurtanances in D. aforeſaid ; and 
that Jong before the ſame time, in — 
Es one E. D. was ſeiſed in fee of one meſ. 
* ſuage and twenty acres of paſture with the ap- 
+ purtenances in D. aforeſaid, whereof the ſame 
« place in which, Sc. is, and from the time 
that the memory of man is not to the con- 
« trary, was parcel, and thoſe tenements with 
« the appurtenanees, whereof, Fc. held of the 
« ſaid A, B. as of his manor of, &c. with the 
« appurtenances in the county aforeſajd, by ho- 
* mage, fealty, and by the rent of twenty ſhil- 
yearly and WK ar, to be paid at the 
8 2 o* St. Michael . archangel, tr, of 
which ſaid ſervices, the ſaid A. was ſeiſed by 
the hands of the ſaid E. D. as by the *. 
of his true tenant, to wit, of homage, fealty, 
and of the rent aforeſaid, c. in his demeſne 
as of fee, and of which manor,” with the 
appurtenances, the ſaid A. was and is ſeiſed 
in his demeſne as of fee, and being ſo there- 
of ſeiſed, and the faid &. D. of the tenements 


en whereof, c. in form aforeſaid being 
"I'S * ſerſed, 
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< ſeiſed, the ſaid E. before the ſame time in 
* which, Sc. at D. aforeſaid died of ſuch hi; 
© eſtate therein ſeiſed, held in homage of the 
© ſaid A. after whoſe death the tenements afore. 
© ſaid, with the - appurtenances, thereof, &. 


deſcended to the aforeſaid C. D. fon and heir N by 
© of the ſaid E. D. by which the ſame C. be. 'E 
© fore the time in which, Cc. into the tene infa 
© ments aforeſaid, whereof, c. entered, an inp 
* was therefore ſeiſed in fee, Cc. And be they 
* cauſe ten pounds for the rent aforeſaid, fo WW mit: 
ten whole years ending at the feaſt of St. M Ane 
cbael in the year, c. to the ſaid A. B. aft 8. d 
the death of the faid E. D. at the ſame tim of 1 
in which, Sc. were in arrear and unpaid, te pol 
© ſaid A. well avoweth, and the ſaid 7. B. take 
* bailiff of the ſame A. well acknowledgeth tte his 
* taking of the cattle aforeſaid in the ſame plac: B 
© in which, &c, as in parcel of the tenemenuſ actac 
* aforeſaid, with the appurtenances of the ſad ©t a: 
©. in form aforeſaid held, for the ſame tei deti: 
pounds of the rent aforeſaid, ſo as aforeſad men 
8 being in arrear, and juſtly, Sc. according u tion, 
the rm of the ſtatute in this caſe made and ery, 
provided. in ty 
if th 
Tbe 2 of limitation of ations are 32 HW fine 
8. c. 2. and 21 Jac. 1. c. 16. — 

B her a. 32 H. 8, c. 2. no perſon ſhall &c. 
have any writ of right for recovery d mad 
lands, of the poſſeſſion of his anceſtors, but d and 
a ſeiſin within ſixty years next before the teſte a 1%) 
writ, Sc. In aſſiſe of Mortdanceſtor, writ 422. 
of entry ſur deſeiſin, or other poſſeſſon 25 
0 


action upon the poſſeſſion of an anceſtor, i 
muſt be brought within fifty years; 1 


Ok Aﬀtons and Remedies, 
afſiſe, £c.. upon the party's on poſſeſſion, 


i 

his WW within thirty years, and the — is barred, 
he WY not proving ſuch poſſeſſion, c. And vrits of 
e. /ormedon for title to lands in eſſe ſhall be proſe- 
% cuted within twenty years after the title acerued, 
en by ſtat. 2 1 Fac, I. c. 16. | 6 Yate! 

be. But there is a proviſo in the ſtatutes to reheve 
ne- infants, - feme-coverts, perſons beyond ſea, ur 
min priſon, and the heirs of ſuch perſons, ſa-as 
be they commence their ſuits within the times li- 
for mited after their impediments are removed. 


And it has been adjudg:d, that the act 32 H. 
$. doth not extend to rent, or ſervices, Sc. out 
of land: alſo that one who hath been out of 
poſſeſſion for ſixty years, if his entry be not 
taken away, may enter and bring an action for 
his own. poſſeſſion. Hood's Infl; 587. 
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actions upon the caſe, (except for words) actions 


1 
= 
— 
con 


detinue, trover and treſpaſs, are to be com- 
menced within ſix years after the cauſe of ac- 
tion, and not after; actions of aſſault and bat- 
tery, within four years ; and for ander, with- 
in two years after the cauſe of action, Fc. And 
if theſe perſonal actions are not brought in the 
tune limited by this ſtatute, they are barred: 
though where money is to be paid on requeſt, 
or the conſideration of a promiſe is executory, 
Sc. it is not material when the promiſe was 
made, but when the cauſe of action did ariſe; 
and the defendant ought to plead, that cauſa 
athtonts non accrevit infra ſex annos, Cc. 2 Salt. 
. | N. 
lbhbe exception in the ſtatute of limitations in 
actions of account, relates to accounts current 


28 


_ 
— 


1 


= 


H. 


a See 15 Vin, Abr. 115, 
14 only 


By ſtatute 21; Tac. 4. 6 16. actions of debt, 7 Mod 143. 


f 4 a 2 Ld. Raymy 
of account (except concerning merchandiac) of 838. 


Ct Actions and Nemedies. 
only between merchants; for when an 'accon 
is ſtated and ballanced, debt lies, and the action 
muſt be brought within fox years: In actions of 
ſlander, when words are actionable in them. 
ſelves, there damages-ſhall be recovered accord. 
ingly as they were firſt ſpoken, it the action be 
t within two years, as required by the 
ſtatute of limitations; and otherwiſe the 
Party will be barred thereby: but where the 
wonds are actionable in reſpect of the ſpecial 
which happens after the ſpeaking ; in 
ſuch caſe, if the damage is ſeven years The 
wards, cit is no bar. Mod. 70, 268. Sid. 95. 
ö An action barrable by the ſtature 21 Fac. 1, 
a freſh: pramuſe: will revive it; ſo it is of an ac 
— — of a debt, becauſe that is evi 
dence of a — 2 — and taking out a writ, and 
F it, is an avoidance of | the 
— for — each = quoting 
ing of an action within the time mentioned by 
the ſtatute of Imitation. 3 _ —_ = 
Lil. Abr. 19, 
Perſonal actions die vith-che ö as 0 
battery, Sc. A man attainted of treaſon or 
— covict of recuſancy an outlaw,  excom- 
municate perſon, c. cannot bri tom action, 
till pardon, reverſal, abſolution, A feme 
covert muſt ſue with her huſband, und infants 
—— * Co, Lit. 128, 


"How — ave — e 
62" ba. "ation ay tine, y award, Sc. * 


mes vi) HL 
WARP is the . and arbitratiom 
of one or more perſons, at the requeſt of 
two © parties at variance, for ending the matter in 
ene without publick authority: and this 1s 
I done 
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award ĩs good 
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rs choſen- by the parties, na 


done 
dond jets themſelves to their 
And arbitrators” are here 


parties 
think it more ſafe to the matters in con- 
troverſy- to che determination of friends, than 
to venture a trial at law: they proceed at their 
own- diſeretion, without ſolemnity of procefy, 


Sc. to hear n . — 


— 2 


— m5 is definitive. Dy. 356. 

The ſubmiſſion to arbitrators may be 
ral, of all demands, &c. or ſpecial, of ſome 
matters in ute: and the award muſt be 
made of the thing ſubmitted, according to the 


ſubmiſſion; it mult be equal between the par- 


ties, and not on one ſide only; — ol 
mance of it is to be lawful and poſſible; alſo the 
award muſt be certain and final + if an — — 
is of things not ſubmitted, or to pay 

a ſtranger, c. it will be void. Co. Lit. 206. . 
Abr. 242. — — Aa? 

Where arbitrators award ching deen b. 


r 
de: but on à general ſubmiſſion, the award 
de of Ram. without "the" refidue,” and be 
good. An award may be void for ſome part, 
and good in another part, if it makes an end 
of all the differences ſubmitted; and if the 
in part, and void in part there- 
of, che good. ſhall be performed. And the 
Chancery will — — 
of, R . 


536. Kol,» Abr. 244. 333% 1 Her, 


% . 
2 wh - a” 
* * 


If 


122 


10 Mod, 332. 
Stra. 1. 


2 Stra. 1024+ in nature of arbitrators; and after their award 
9 Mod. 232. is made, the plaintiff may have an attachment, 


of his majeſty's courts of record; and on a ruk 


If all debts and demands are ſubmitted to a 
— may award a releaſe of 
pecalties, &c. by which the debts and 
demands are due: and where the award is ac. 
—— ſubmiſſion by bond, though f 

;— id in law, if it is not performed, the oblr 
tion will be forfeited. Things relating to 
leaſes, debts due on certain contract, 
matters concerning matrimony, and crimini 


offences, are not arbitrable by awards. 8 


Abr. 613, 81. 
matters are referred by the Judgh 
at the aſſiſes to the three — — Jury, 


Sc. to oblige performance: and attachment 
de for not performing an award made a rule af 
court; after demand of performance 
Salk. 8 3. 84. Submiſſions to awards, by agree. 
ment of the parties, may be made a rule of am 


of court thereupon, the parties ſhall be finally 
concluded by ſuch arbitrament: and in — of 
2 arty refuſing 
form the ſame ſhall be fi — 2 
of contemning a rule of court, c. except it 
appears on oath, that ſuch award was * — 
procured, when it ſhall be ſet aſide: but this 
— enly.0p perſonal matters for which there 
is no other remedy but by perſonal action, or by 
ſuit in equity. Stat. 9 & 10 W. 3. c. 18. 
- When there is but one arbitrator, which hap- 
pens where the matter is referred to two, and if 
they cannot agree in the award, it is left to a 
third perſon, this is called an wmpirage; and 
the umpire has the ſame power as the arbitra- 


tors, 1 aA in their award, Tho' 


the 


n 
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Of actions and Remedies. 
the arbitrators are to refuſe, and declare they 
will make no award, before the umpire ſhall 


8 Kep. 98. 2 Saund. 120. 
The umpire's award ſhall be good, 2 
the arbitrators make a void award, n no 


award. Lil. Abr. 2 
N form of an award of di eee. 


=] 


rl 
E 


5 „and divers controverſies and diſputes 
ve lately riſen between A. B. of, &c. and 


of, Ge. all which controverſies and dif- 


2 
D 


are 
Aud whereas, for the putting an end to 
differences and diſputes, they the ſaid 
and C. D. by their ſeveral bonds or 
1 date, c. are become 
| each to of them in the 
of one hundred pounds, to ſtand to and 
the award and final determination 
E. F. G. H. &c. ſo as the ſaid award be 


8 


Fi 


I 


in difference on or before, Sc. 


parties | 
* next, as by the ſaid obligations and conditions 


thereof may appear: Now know ye, that we 
the ſaid arbitrators, whoſe names are hereunto 
\ ſubſcribed, and ſeals affixed, taking 
© the burden of the ſaid award, LIES 
fully examined and duly conſidered: the 
* and allegations of both the ſaid parties, 
the ſettling amity and friendſhip . 
them, make and publiſh this our award, by 
and between the ſaid parties in manner fol- 
* lowing, that is to ſay: Fit, we do award — 
Order, 


0 all people, to whom this preſent wri- Thisinflro- 
ting indented of award ſhall come greet- ment muſt be 


Whereas there are ſeveral accounts de- engroſſed on 
an half crown 


ſtamp'd ſheet 


chiefly, touching and concerning, 


in writing, and ready to be delivered to 
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executors and -admuniſtrators, of all actions, 


year, fc. 


Of Aﬀfons and Remedles. 
order, that all actions, ſuits, quarrels, and con- 


-whatſoever,” had, moved, ariſen, ot 
between the ſaid parties in law or 


or. manner of cauſe whatſoever 


0 


If 


z 
5 


Woche Ref Sc. to the day of the date 
hereof, ſhall- ae ho'Farcher roſecu- 
ted; and that e Pay 
and coſts and harges, in any 


4 
85 


relating to, or concerning the ſame 
And we do alſo award ——— 


81 


And 
dre, Oc, or give ſufficient ſeeurity for the 
ſame to the ſaid A. B. And we do award 


—5 ſhall in form of law execute each 
to the other general releaſes, -fufficient for the 
releaſing; by each to the other of them, his 


* 


99 — 
to or concerning, 
« premiſſes aforeſaid, or. any. matter or thi 
thereunto from the of. the 
« world until the —— dey-of, Sc. In 
« Witneſt whereof we have - hereunto: ſer our 
hands and ſeals . Nr r Sc. in the 
. oe 


- 


. *» * 0 
\_.. Sealed, Ge. 2 
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Of ct M and Solcltels. 
— » . err tu · 
ns, 6 


Court is where ace jt 

courts, ſome of — and N not; 
courts rior, - as thoſe at Weſtminſter, and 
courts i in the country, Fc. A court of 
record is that which hath 
eording to the courſe of | 
real, perſonal and mixed actions, — Sogh 
or damage is 40 5. or above: and a court not of 
record is when it cannot hold plea of debt, Tc, 


* Co. Lit. 260, 117. 
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Sig, 331. 2 Iiſt. 22g. 1 Lil. Abr. 371. 
T courts of law and equity I | here treat 
of, 9 


12 1. The 


9 docage ent 


— — but of pleas under that ſum : 
or where the proceedings are not according to the 
courſe of — Faargþoa5 or; uf. | 


In courts where. ris le not, the fir iv her 


fr, ed 1 be — at la 1.2 


declaration, that the cuuſe of action ariſes within 
their juriſdiction; which is general; aid plating 
to iſſue, Sc. allows the pn 


— 
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1. The court of Chancery. 
2. Pn mth, 


3. The court of Common Pleas, 
4. The E 
5. The court of Ants, &c. 


1. The court of Chancery is the higheſt Coun 
of judicature in this kingdom next to the par 
ment, and of very ancient inſtitution. - Its Juri 
diction is of two kinds; ordinary or legal; and 

extraordinary, or abſolute : The ordinary court 
S 
ings and j 1 _ 
thod of the common law; and in ſuch cafe, 
the proceedings are filed or inrolled in the Pit 


This court holds plea of izances at. 
knowledged in Chancery; writs of Scire facia 
for repeal of letters patent, writs 22 
Sc. and alſo of all perſonal actions, by or 
any officer of the court ; and: by acts of parlis 
ment, of ſeveral offences and cauſes : all origi 
nal writs, commiſſions of bankru charitable 
2 Sc. iſſue out of thi 
court for which it is always open; one from 
hence * have an habeas, corpus, prohibition, 
Se. i 2 r 


try it 
t the record is to be ſent into the 
wy and try'd there, and afterwards re- 


— the Chancery ; though if there be 84 
a 0 


Witneſſes, Trials. 
2 demurrer in law, it ſhall be argued and adjudg- 
ed here. Upon a judgment given in this court, 
a writ of error hes returnable in B. R. 4 Inf. 
78, 80, c. Dand. Abr. 776. | 
The extraordinary or unlimited court exerciſes 
juriſdiction in caſes of equity, by way of Engiſh- 
bill and anſwer in abating the rigour of the com- 
mon law, and where the courts of law are de- 
fective to give remedy : it gives relief for and 


all frauds and deceits are here relievable ; as alſo 
all accidents to mo rs, obligors &c. a- 
gainſt penalties, and forfeitures, where the in- 
tention was to pay the debt; all breaches of 
truſt, unreaſonable engagements, c. This 
court may force unreaſonable creditors to com- 
pound debts; make executors, &c. give ſecu- 
rity, and pay intereſt for money long in their 
hands; and here executors may ſue one another, 
or one executor alone be ſued without the reſt : 
order. may be made for of a will ; 
decree made who -ſhall have the tuition of a 
child; and this court may relieve copyholders 
againſt the ill uſage of their lords ; confirm 
title to lands, where the deeds are loſt ; make 
I defective thro' fraud or miſtake, 
and perfect; oblige men to come to ac- 
count with each . 
by che ſtatute of limitations, Cc. 4 Inft. 84. 
Kol. Abr. 373. 1 Danv. 749, 750, 352, Cc. 
But in all caſes, where the plaintiff can have 
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1 , 
the his remedy at law, he ought not to be relieved 
re- In Chancery; and long leaſes, as for 1000 years; 
be naked promiſes; verbal agreements not execu- 
de- Ned: eſtates derived under concealed titles, — 

ve 
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Ot Courts; Juries, 
| have been refuſed relief in this court: and mort: 
gages are not relievable in equity after rwenty 
years, where no demand has been made, or in. 
Fo gg od mgm yr rin: 
à. uit .2or any 10 ue, except it 
be in caſes of charity; nor for lands, Sc. under 
40 5. per annum; and — — 
ſons in ſuits Where the ſubſtance of them to 
to the overthrow of any fundamental of 
uns 2 or * of P. kme 
| A, 54. 2 Vent. 340. 

und al e er of che court of Chan 


is ſo great in 
8 yet it is no court di 
gong pr — — can bind the pet. 
ſon only, _ not the eſtate of the defendant; 
md the party will not obey the decree. of thu 
court, he muſt be committed until he does: in 
this caſe, if there be an order that one ſhall ſtand 
committed to the Nec, for breach of a decree, 
in purſuance of the order, there muſt be a writ 
awarded for taken and impriſoning him. 4 U, 
84. Dauv. 74% 77 776. 4 
It is. ordained, by. the fat. 36 Ei. 3. That 
whoſaever ſhall find himſelf grieved with any 
l the Chance 
No / — yon exe 
ll ; except in injunctions td 
law, Sc. and on a plain- 
bill, or the defendant - for 
cution, . the plaintiff to pay ful 
oo. ”= 16. A defendant-not ap- 
| a iſſued, and abſconding 1 
bei — — the court maj 
| order for his appearance at a certain 
all be publiſhed in the gazette; 
e do not then appear, the plaintiff * 
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ſhall be taken pro confeſſo, and the defendant's 
eſtate ſequeſtered to V the plaintiff, Ec. 
5 Geo. 2. cap. 25. 

2. The Court of King's Bench at Weſtminſter, 
is a court that hath ſupreme authority, the king 
himſelf being ſuppoſed” to be there, and was 
ſometimes wont to fit in his own perſon. This 
court and the Chancery are to follow the king; 
and the King's Bench was originally the only 
court in Weſtminſter-hall z out of which the courts 
of Common Pleas and Exchequer ſeem to have 
been derived. 4 Iuſt. 73. 2 Hawk. P. C. 6. 

It is divided into a crown-ſide, and a plea- 
ſide ; the one determining criminal, and the other 
civil cauſes : the crown-lide- takes notice of -all 
reaſons, felonies, breaches of the peace, and of 
all cauſes proſecuted by way of indiftment; or 
information; and into this office, indictments 
from all inferior courts, orders of ſeſſions, Se. 
may be removed by certiorari : alſo here inqui- 
fitions of murder are certified: and henee iſſue 
attachments, Fc. On the plea-fide, it hath 
cognizance of all pleas by bill -or debt, ac- 
count, covenant, in action upon the eaſe, and 
— perſonal actions, ejectmenta; Se 

rſon in cuſtody of the marſhal; a 
—— ho is ſuppoſed to be; and i all i pr 
fona actions, for or againſt any-officely «2 
ſter, or clerk of the court, Wh 
their attendance have privilege of rt. ee . 
Juriſ. 67, 68. 4 Rep. 57. 9 Rep. TI. 

In ancient times this court was eddinarity4 ex- 
erciſed only in criminal matters, and pleas of the 
crown: and it awards execution agamſt perfons 
attainted or condemned by parhamerit-or-=amy 
other court, when the record is removed, and 
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fon of the court. 4 Inſt. 99, 100. 
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ht thither by babeat corpus, 
ee af offenders are allowed, on 

records and priſoners, &c. Tha 

* any bail any - perſon whatſoever ; 
habeas corpus's to relieve perſons wrongfully im. 
8 reſtores freemen unjuſtly disfranchi 
; and grants prohibitions to keep other court 
within theit proper nn Sc. 4 ay 70, 


2 Danv. Abr. 2 vs 

The court B.R. regulates all the courts 
law in the kingdom, 2 that they do not excee( 
their juriſdictions, nor alter their forms, Sc. and 
may grant an attachment againſt any infor 
court, uſurping a juriſdiction not belong to it; 
but generally a writ of prohibition is fi ified 
to ſuch court. The j of this court are the 
ſovereign juſtices and coroners of the land: and 
their. juriſdiction is general over all - England 
wikck when the king hath appointed a the 
have from the law. 4 Inſt. 74. 

3. The T Common Pleas is one of tht 
kinks courts held in Weſiminſter-hall, or other 
certain place: it is not to follow the king an 
his court, but to be held at ſome place certain; 
nor ſhall be removed without warning by at 
journment. Stat. 9 H. 3. c. 12. C 2 Ed. 3. c. 1. 

All actions belonging to this court come her 
either by original, as on arreſts and outlawries; 
or by vilege or attachment, for or againſt pri 

perſons ; or out of inferior courts not d 
record: and all civil cauſes, real, perſonal, « 
a—_ are here brought and determined; tho 

a os this court cannot hold plea in any a 
tion perſonal, &c. but by writ out d 


a 


Chancery, ——— here; unleſs it be by bil 


for or againſt an officer, or other privileged per 


The 


Witneſſes, Trials. 

The Common Pleas is faid to have been the 
only court for real cauſes concerning lands; and 
in perſonal and mixed actions, it hath a concur- 
rent juriſdiction with the King's Bench: but it 
hath no cognizance of pleas of the crown; and 
common pleas are all pleas that are not fuch. 
It's juriſdiction, like _— the _ courts at 
Weſtminſter, is general, extends throdghout 
* : and hither ſuits are removed out of 
other —— — as by pore, recor- 
lare, writ of falſe judgment, Cc. 4 Inft. 118. 
orteſcue 50, 51. 

And this court, beſides having juriſdiction for 
puhiſhment of it's officers and miniſters, may 


vel rant prohibitions to keep temporal and eccleſi- 
the tical — within . — Did. 

an 4. The court of Exchequer is a very ancient 
an, rourt of record, ſet up to order and determine 
ther he rights and revenues, debts” and duties due to 
: he crown, &c. And in the Exchequer there are 
the wers courts, conſiſting of many branches; but 
cher Wiccording to the uſual diviſion, it is divided into 
and vo parts only, for diſpatch of buſineſs. 4 Inſt. 
an; 12, 115. | 
ar This is the laſt of the four courts at Weſtmin- 
. „; and the lord chief baron and barons are the 
hen Wovereign auditors of England, and hear and de- 
ies; ermine all cauſes in law or equity: for the ju- 
: pre Wicial part of the Exchequer is a court both of 
ot A and equity; the court of law being in the 
|, a ce of Pleas, after the courſe of the Common 


, coram baronibus; and the court of equity 
eld in the Exchequer-chamber, before the lord 
reaſurer, chancellor or under treaſurer, and ba- 
ons: but generally before the barons only, the 
rd chief baron being the chief udge. 4 1n/7. 
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Of Courts, Jurfes, 
Here the proceedings are according to the 
ractice of the Chancery, by bill and anſwer, 
ut the 3 "muſt ſet forth in his bill, tha 


he is debtor or accour tant to the King, though 
whether it be ſo or not, is not material: in thi 
court the clergy uſually exhibit their bills for re. 
covery of tithes ; and here the attorney gener; 
brings hills againſt Foe for any matters con- 
cerning the king; alſo any perſon gneved with 
any proſecution on behalf of the king, &c. my 


. bring his bill againſt the attorney general, and 


be relieved therein. bid. 
In the court of law, all the officers, and 
clerks, the king's tenants and farmers, all debt 


ors, and accountants of the Exchequer, are pi. 


vileged to ſue and implead one another, or a 
ſtranger, in like manner as in the King's Bend 
and Common Pleas ; and the writs of ſubpan, 
and quo minus 7 into Wales, where no proceſ 
B. R. or C. B. ought to run, ei 

cept the Capias Lilagatum. 
There is a court of Excbeguer- chamber, being 
the aſſembly of all the judges of England, fu 
difficult matters in law; into which cauſes ar 
adjourned when there are two judges again 
two, that they cannot be determined in othe 
courts, 0c. | 
5. The court of Aſiſes is the court, place 0 
time, when and where the writs and proceſſ 
of aſſiſe are handled or taken, before an aſſem 
bly of knights, and other gentlemen, with the 
Juſtice appointed, (c. And aſſiſe is general, s 
when the juſtices go their ſeveral circuits wit 
commiſſion to take all aſſiſes; or ſpecial when 
a ſpecial commiſſion is granted to certain pet: 
ſons, (formerly oftentimes done) for taking a 
aſſiſe upon one or two diſſeiſins only: and con. 
oo cerning 
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cerning the general aſſiſe, all the counties of Eng- 
— land are Givided into fix circuits, and two . — 
ba alngned by the king's commiſſion to every cir- 
0 cuit, who hold their aſſiſes twice a year in every 
county, (except Middleſen, where the king's 
courts of record do ſit, and where his courts for 
his counties palatine are held, ) and have five ſe- 
veral commiſſions: 
r. 1. A commiſſion of Oyer and Terminer, di- 
rected to * and many other gentlemen of the 
county, which they are impowered to t 

A — — ——— Sc. 1 2. of Gaol-deliver>, 
directed to the judges and clerk of aſſiſe aſſoci- 
ate, which gives them power to try every priſo- 
ner in the gaol committed for any offence what- 
ſoever; but none but priſoners in the gaol. 3. Of 
Aſſiſe, directed to themſelves only and the clerk 
of aſſiſe, to take aſſiſes, and do right upon writs 
of aſſiſe brought before them by fuck as are 
wrongtully thruſt out of their lands and poſſeſ- 
ſions, Sc. 4. Of uiſi prius, directed to the 
judges and clerk of aſſiſe, by which civil cauſes 
grun to iſſue in the courts above are tried in the 
vacation by a jury of twelve men of the county 
an where the cauſe of action ariſes; and on return 
hel of the verdict of the jury to the court above, the 
Judges there give judgment. 5. A commiſſion 
of the peace, in every county of the circuits; and 
all juſtices of peace of the county are bound to 
be preſent at the aſſiſes; and ſheriffs, &c. ſhall 
alſo give their attendance on the judges, or they 
5 fined. 4 Inſt. 158. Bacon's Elem. 15, 

16, Sc. . 
_ Juſtices of aſſiſe, c. are to hold their ſeſſions 
in the chief towns of each county; and their 
recods ſhall be ſent into the Exchequer : and it 
cauſes are too difficult for them, they {hall be re- 
K 3 a ferred 
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ferred to the juſtices of the Bench, there to be 
ended. Star. e 6 R. 2. & 9 Ed.; 

The inferior courts bc- F 
Aucel tw the heads of, 


1. The County-Court. 
2. The Court-Leet. 
3. The Court-Baron. 


1. The County-Court is a court kept by the 
merif of every county, and divided into tw 
ſorts; one retaining the general name, as the 
A Ain held i every month, before the ſherif 

er called the turn, held 


9 in LET year, viz. within a month after 
Eaſter and Michaelmas. Cromp. Juril. 241. 


By the Common law, every ſheriff o 1 
make his turn or circuit, throughout th pled, 
hundreds in his county, in order to hold a coun Wi by t 
in every hundred for the redreſſing of common Wh vith 

a 232 and preſervation of the peace, &:  gooc 

d the turn is the king's leet thro? all the coun- ¶ abo 
ty; it being a court of record, of which the ſhe. Wh ther: 
riff is judge: alſo before the courts at Weſtmin- faith 
fter were erected, the county-courts were the kept 
chief courts of the kingdom. Glanvil, lib. 1, ge. 
cap. 2, 3. Fleta, lib. 2. c. 62. the le 

But the power of the county- court was much Wl cept 
reduced by the ſtatute of Magna Charta, c. 17, In 
and 1 Ed. 4. c. 1. It hath now the determins Wi form 
tion of certain treſpaſſes and debts under 401 7 

is he 


and this court holdeth no plea of any debt or da 
mage to the value of 40 5. or more; nor of trel- BY and 
paſs vi & ermis, &c. But of debt and other ac: ¶ tune 
tions perſonal above that ſum, the ſheriff may withi 
hold — by force of a writ of juſticies, which 1s ¶ place 
in nature of a commiſſion to him to do it, Bri. : 


c. 27 & 28. 4 Inſt. 266. 


No 
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No ſheriff is to enter in the county court any 
plaint in the abſence of the plaintiff; nor above 
one plaint for one cauſe, on pain of 40's. andthe 
defendant in this court have Jawful fum- 
mons, c. And out of the county- court cauſes 
are removed by recordare, pone c. into K. B. 
and C. P. | „ A div 

2. The Couri-leet is a court of record inci- 
dent to a hundred, ordained for puniſhing of- 
fences againſt the crown; it is derived out of the 
ſheriff's turn, and inquires of all offences under 
treaſon; but thoſe, which are to be puniſhed 
with loſs of life or member, are only inquirable 
and preſentable there; and muſt be certified 
over to the juſtices of aſliſe, 4 Inſt. 261. Stat. 
1 Ed. 3. od ooid 

And this court is called the view of frank- 
pledge, for that the king is to be there certified 
by the view of the ſteward, how many people are 
within every leet, and have an account of their 
good manners and government; and all perſons 
above twelve years of age, which have remained 
there for a year and a day, may be ſworn to be 
faithful to the king, and the people are to be 
kept in peace, Sc. Alſo every one, from the 
age of twelve to ſixty years, that dwells within 
the leet, is obliged to do ſuit in this court; ex- 
cept peers, clergymen, c. 4 Inſt. 261, 263. 

In the court - leet, or view of frank - pledge, 
formerly all perſons were bound with ſureties or 
pledges for their truth to the king: the ſteward 
is here the judge, as the ſheriff is in the turn; 
and this court is to be kept twice a year, one 
time in a month after Eaſter, and the other 
within a month after Michaelmas, at a certain 
place within the precin&t : and the ſteward hath 

; K 4 power 
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hall forfeit 5/. 2 Danv. Abr. 289. 


lord of a manor, (who in ancient times wer 


power, to elect officers,” as conſtables, tithing. 
men, c. as well as puniſh offenders. The uſual 
method of puniſhment in the leet is by fine and 
amercement, and a preſentment here ſubjects the 
party to them; the former is aſſeſſed by the ſtew: 
ard, and the latter by the jury; for both of 
which, the lord may have an action of debt, or 
take a diſtreſs. Nich. 70. Co. Lit. 115. 6 Ry, 
12. 2 luft. 199. inen g 
This court inquires of and puniſhes miſde. 
meanors, incroachments, nuſances, c. purpref 
tures in lands or woods; or houſes ſet up, 
beat down, and other annoyances; bounds take 
away; ways or waters turned, or ſtopped; d 
thieves, and hues and cries not purſued; d 
bloodſhed, eſcapes, perſons outlawed, money 
coiners, treaſure found; aſſiſe of bread and ale 
perſons —_— alchouſes without licence; falt 
weights and meaſures, unlawful games, offence 
relating to the game; of tanners ſelling inſuff 
cient leather; foreſtallers and ingroſſers of mar 
kets, Ec. of victuallers and labourers, unlawfi 
fiſhing, idle perſons, Sc. All which particul 
articles are to be inquired into by ſtatute. 11 
Ed. 2. 14 & 15 H. 8. 2 & 3 Ed. 6. 3 


And the lord of the leet ought to have a pi. 
lory and tumbrel, &c. to puniſh offenders; 0 
for want thereof he may be fined, or the liberty 
ſeiſed; and all towns within the leet are to han 
ſtocks in repair; and the town that hath non 


3. The Court-Baron 1s that court which ever 


called barons,) hath within his own precint: 


and a court-baron is an inſeparable incident t0 


a manor ; it muſt be held by preſcription, for i 
| Cannot 
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cannot be created at this day, and is to be kept 
on ſome part of the manor. Co. Lit. 58. 4 
Inf. 268. | | py 2og = s A 

This court is of two natures, 1. by the Com- 
mon law, which is the barons or freeholders 
court, of which the freeholders being ſuitors are 
the judges. -2. By cuſtom, which is called the 

ary court, and concerns the cuſtomary 

tenants and copyholders, whereof the lord or his 
ſteward is judge: the court-baron may be of 
this double nature, or one may be without the 
other. The freeholders court | hath. juriſdiction 
for trying actions of debt, treſpaſs, c. under 
40 5. and may be. held every three weeks; be- 
ing ſomething like the county-court : but on 
recovery in debt, they have not power to make 
execution, only to diſtrain the defendant's goods, 
and retain them till ſatisfaction is made. The 
other court- baron, is for taking and paſſing of 
eſtates; ſurrenders, admittances, Fc. and is 
kept but once or twice in the year, (uſually with 
the court- let) unleis it be on purpoſe to grant 
an eſtate, and then it may be holden as often 
as required. 4 Rep. 26. 6 Rep. 12. 2 Juſt. 
119. | 

In this court the homage jury are to inquire 
that the lords do not loſe their ſervices, duties, 
or cuſtoms ; but that the tenants make thar 
ſuits of court; pay their rents, heriots, c. 
and keep lands and tenements in repair, Sc. 
and every public treſpaſs may be puniſhed here 
n on preſenting the ſame. Sal. 
4 Ed, 1. | 

No ſteward of a leet, or court-baron, ſhall 
receive profits to his own uſe, that belong to the 
lord on pain of 40 /. and diſability. 1 Jac. 1. 
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Next I ſnhall mention attornies and ſolicitors in 
the courts of law, 1 * — admitre 


2. by ancient — ſtatutes. 


$ Attornles at law xe thoſe perſons as take 
upon them the buſineſs of other men, by hon 
they are retained : and in reſpect of the ſeverd 
courts, there are attornies at large; and attor 
nies ſpecial, to this or that court 
only. Rl Abr. 1 _ 

By order of all the judges, attornies are t 
be admitted into ſome of the inns of court o 
chancery, and take chambers there or near, (ex: 
cept houſe-keepers in London and Weſtminſter, 
Fc.) and none ſhall be ſworn an attorney unti 
he is thus admitted: no attorney ſhall put him 
ſelf out of the ſociety that he is of, till he is ad 
mitted of ſome other ſociety, and deliver a cet 
tificate thereof ; all attornies are to be in com- 
mons the times ordered by the ſociety to which 
they belong, and offending therein ſhall be put 
out of the roll of attornies. Attachments have 
been granted againſt thoſe that have diſobeyet 
this order, in not being admitted of ſome inn 
of court, Ge. and attornies may be committed 
for any ill practices. Ord, Mich. 3 Ann. Li. 
Ar. 129, 130. 

Action lies for a client againſt his attorney, i 
he appear for him without warrant; and i he 

leads a plea, for which he hath not his warrant: 
— t in caſe the attorney appears without war. 
rant, and judgment is 2 — his client, 
the * ſhall ſtand if — attorney be re- 
ſponſible; 
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— . — if whe mtorney be not re- 
Action lies againſt an for 


artotney 
— judgmens PICS by nil dicit, 
when he had gi ve 


a warrant to plead the 
general iſſue; — this is underſtood wheve 
i is done by covin. Action hes not for chat 
any attorney does generally, although he knows 
the plaintiff Kas no cauſe of action; he only 
acting as a ſervant in way of his profeſſion. 
Danv. ' Abr. "#85." 4 Lal. 177. Aud. 209. 
Salk. 88. | 

He that 1s me at one time is attorney 
at all times pending the plea : and the plaintiff 
or defendant may not change his attorney; 
while the ſuit is depending, (without leave of 
the court, which would reflect on the credit of 


Qattornies z nor until the attorney's fees are paid; 


and attornies and folicitors may detain writings 


which come to their hands by way of bulinels, 


till their juſt fees are ſatisfied : if there be no 
fees due, the court will compel the delivery of 
them on motion, without forcing the party to 
an action. A cauſe ſhall proceed notwithſtand- 
ing the death of an attorney therein, and not 
be — on that account. Lil. 4 148. 
a S723 

Attornies have the privilege to ſue and be 
ſued onh in the court at Weſtminſter, where 
they practiſe: they are not obliged to put in 
Haul bail, when defendants; but when they 
we plaintiffs, they may inſiſt upon bail in? all 
caſes : and they ſhall not be choſen into offices 
againſt their will, &c. Ventr. 299. Ld. e 


342, 533. 2 Stra, 1141. 


* Not unleſs plaintiff makes an affidavit of a debt of 
10/, or. upwards, by flat. 12 Geo, c. 29, perpetuated by 
21 Ces. 2. c. 23. 

2. By 
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Of Courts, Jurtes,; 
2. By the ſtatutes, the juſtices; ſhall examine 
attornies, and by their diſcretion they ſhall be 
put into the roll; and they ſhall: ſwear to exe 
cute their offices truly, Sc. The number gf 
attornies may be reſtrained, by an ancient |. 
tute; and where they are unſkilful or inſuff. 
cient, they ſnhall be removed by the juſtices, and 
their clients have notice thereof: — any die 
or ceaſe to practiſe, the juſtices ſhall appoin: 
others; and if an attorney be found notoriouſly 
in the fault, be ſhall forſwear the court, Si, 
4 F. .. 18. 39 W. 6. c. 7 © + 
None ſhall be admitted attornies of any cour 
of record, but thoſe that have been brought u 
in the ſaid courts, or were well practiſed and 
{killed in the law, and of an honeſt diſpoſition; 
and no attorney ſhall ſuffer any other to folloy 
a ſuit in his name, on pain that each of then 
ſhall forfeit 20 l. And attornies, folicitors, &. 
are to take the oaths to the government, unde 
penalties and diſabilities to practiſe. An a 
torney ſhall not be allowed any fees laid out fu 
counſel, or otherwiſe, unleſs he have ticket 
thereof ſigned by them who receive ſuch fees; 
and attornies ſhall give in true bills to ther 
clients of all the charges of ſuits, under their 
hands, before the client ſhall be charged with 
the payment thereof; if they delay their , client 
ſuits for gain; or demand by their bills mom 
than their due fees and diſburſements, the 
clients ſhall recover coſts and treble damages, 
againſt them; and they ſhall be for ever atter 
diſabled to be attornies, Cc. 3 Fac. c. 7. 1} 
I. 3. c. 6. | 
Attornies are to enter and file warrants of 
attornies, in every ſuit, on pain of 10 /. and 
impriſonment : and the plaintiff's attorney | 
to 


19 file his warrant the term he declares, and the 
defendant His the term he — — If any who 
hath been convicted of forgery, perjury, or 
common barretry, ſhall practiſe as an attorney 
or ſolicitor in any ſuit or action brought in any 
court; on complaint, the judge, where ſuch 
action ſhall be depending, hath power to tranſ- 
port the offender for ſeven years, by ſuch ways, 
and under ſuch penalties as felons. 4 Ann. c. 16. 
12 Geo. c. 29. perpetuated by 21 Geo. 2. c. 3. 
Stra. 633. Moſeley 68. Barnes Notes, C. P. 
91. Comb. 348. Salk. 89. 2 Stra. 1056. 
Andr. 276. | | 

All attornies and ſolicitors ſhall be ſworn, ad- 
mitted and inrolled by the judges, before allow- 
ed to fue out writs in the courts at Weſtminſter, 
Er, and every writ ſerved on a defendant, ſhall 
be indorſed with the name of the attorney by 
whom ſued forth; and fworn attornies permit- 
ting others to ſue forth writs in their names, to 
be difabled : for the future, no perſons ſhall 
practiſe bur ſuch as have ſerved a clerkſhip and 
five years to an attorney, Sc. duly fworn and 
admitted; and ſhall be examined, fworn and 
admitted in open court ; and attornies ſhall not 
have more 2 one time, c. 
perſons ſworn as attornies, may be admitted ſo- 
licitors in courts of equity: and attornies or ſo- 
licitors ſhall not bring any action for fees till a 
month after delivery of their bills ſubſcribed 
with their hands; alſo the parties chargeable 
may get them taxed in the mean time, and -up- 
on the taxation the ſum remaining due is to be 
paid in full of the ſaid bills; or in default, the 
party ſhall be liable to attachment, Fc. but if 
any bill is reduced a ſixth part, the attorney 
muſt pay the coſts of taxation. 2 Geo. 2. c. 23. 


perpetuated by 30 Geo. 2. c. 19. /ef. 75. 
The 
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x42 Df Courts}: Juries, 
| The judges of any court of record, may not 
adit any greater number of auerniss, than h 
III accuſton. 
wh Agree wma — 
defend an action in any courts of law-or equity, 
as an or ſolicitor, for any gain or fee, 
without being admitted and inrolled, he- ſhall 
forfeit g0 l. and — in r to maintain an 
— Hake or reward; the to be te. 
covered by action of debe plaint, G. 
Stat. ibid. 


In ander un tin im churts Ae e 
eee eien 


1 Juries, to try exuſes... | 
2. Witneſſes, n other evidence neceſſuy 


1. Jury Gonifice a certain number of men, 
— ——— 
the truth upon ſuch evidence as ſhall be deliver. 
ed them in a cauſe. And there are two ſort 
of juries in criminal caſes; a grand jury, which 
uſually conſiſts of rwenty-four men of greater 

than the other; and a petty jury, con- 

of twelve men, called the jury of life and 
death: the grand jury finds the bills of indict. 
ment againſt — and the petty jury 
convicts them by verdict, in the giving where- 
of all the twelve muſt agree; and according to 
the verdict the judgment paſſeth. Alſo beſides 
the common jury in civil caſes; there is a ſp-- 
cial jury, in cauſes of i 
bar, when the: court makes a-rule for the fecon 
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Witneſſes, Trials. 


juty of neben, may de rettitiied to an iſſue 


affaity : and where an alien is tiff or defen- 
dant, the jury ſhall be half foreigners and half 
Enpliſh, per meuietarem lingus; but tis not ne- 
country. Co: Lit. 154. 3 Inſt. 30, 221. Lil. 
Ar. 125. 8 S T EF L 

By the common law jurymen are to be re- 
turned, in all caſes, for trial of general iſſues, 
from the county where the fact was done: and 
they are to be freemen, indifferent, and not 
outlawed, or infamous; men attainted of any 
crime ought not to ſerve on juries, nor aliens 
generally; and infants, perſons ſeventy years 
old, clergymen, a aries, &c. are exemp- 
ted by law from ſerving upon juries. By ſta- 
tute, jurors inpanelled ſhall be next neigh- 
bours, moſt tent and leaft ſuſpicious ; or 
the officer ſhall forfeit double damages : and 
their qualification, which was former! * 405. 
fer annum eſtate, is 10. per annum treehold or 
copyhold, within the ſame county; and taleſ- 
men 5. a year. S. P. C. 154. 3 Inft. 221. 
%% 47. Stat. 13 Ed. 1. 48 5 V. 

c. 24. | | 

The conſtables of pariſhes at Michaclmas 
quarter-ſeſſhons yearly, are to return to the juf- 
ices of peace there, liſts of the names and places 
of abode of - perſons qualified to ſerve on juries, 
betwen the age of twenty-one and ſeverity, at- 
teſted upon oath, on pain of forfeiting 5/. and 
the Juſtices :of peace ſhall order the clerk. of the 
peace to deliver a duplicate of thoſe hits to the 
ſberiff, Sc. from which they are to make their 
panels of jurors: but no ſheriff, or bailiff, Or. 
hall return any perſon to ſerve on a jury, W 

| 2 e 
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ter ſeſſions, duplicates are to be delivered to th 


tions of the perſons, ſhall be entered * 
tically by the ſheriffs in a book, and nom 


the judges not exceeding 10 J. nor leſs tha 


two terms before. Stat. 3 Geo. 2. c. 25. 4 


Ol Courts, Juries, 
he hath been ſummoned ſix days before the dy 


of appearance, Sc. And if a trial is for : 
thing which concerns the ſheriff or under. hen | = 
the coroner. is to return the jury: the proceſ u +; 
bring in a jury in B. R. is a diftringas, and i che 
C. B. venire fac. and then habeas corpora jm oft 


ar, to bring in the jury. Stat. 4 U 5W,y 

M. c. 24. 78 FV. z. c. 32. 3 Ann. c. jm 

2 Lil. Ar. 126. 0 af 
Lifts of jurors, qualified according to the af * 


of 4& 5W..& M. and 7 & 8 V 3. ſhall k 


made and given in from the rates of each pariſ 


and fixed on the doors of churches, c. tweny 12 
days before the feaſt of St. Michael, that not the 


may be given of perſons qualified omitted, or i he 
rſons inſerted who are not ſo, Sc. aud the lik try 
ing ſet right by the juſtices of peace in qu 4, 


ſheriffs of counties, by the clerks of the peace; 
the names contained in which, with. the add 


others to ſerve on juries, &c. If any ſhetif, 
or other officer, ſhall return other perſons ; « 
the clerk of aſſiſe record any appearance whet 
the party did not appear, they ſhall be fined 


40 5. The like penalty for ſheriffs taking 
money to excule perſons from ſerving; and tie 
judges may fine the ſheriffs, c. not abox 
51. for returning jurors who have ſerved tw 
years before in any county, except of In, 
Sc. In the county of Kea tg no perſa 
mall be returned as a juror, that hath ſerve 


Geo, 2. c. 7. 


On the feturff of writs of venire facias, ſhe- It has been 
J patelitient; of the” names of a competent n 
whey 6f jurors named in the” liſts; not leſs — was 


ef the judges) who fhall be ſummomed to ſerve on ſpecial ju. 

ar the Aſn Oer and the names of the perſons aw ga ? 
impanelled ſhall be written in diſtinct Pieces Of juſt. 

pa per, _ delivered by the under-ſhertff to the 2 Kel. 77. 

a 1 77 marſhal; and Ke is to cauſe them to be pl. 30 

1 and put together in a box; and when * >! _—_ 

any en mall be brought on, ſore indifferent; 8 

en ri fe ſhall in open court draw out twelve of 2 2 

ou the ſaid papers of names, one after another, 

or u who, not f 5 challen a. are to be the jury to 

1 Gu but if any are challenged, or 

dur do not appear, then a Furlhcs number is to be 

drawn till there be a full jury, Cc. and their 

names after ſworn ſhall be kept apart in ſome 

other box or glaſs, till they have given in their 

verdi@*; and then theſe names ſhall be rolled 

up again, and returned to the former box, to 

be kept with the other names, as long as any 

auſe remains for trials: and if a cauſe. comes 


on before the jury in any other ſhall have given 
cher verdict, the court ſhall order twelve of the 
thai -6due of che to be drawn, c. Jurors 
aku hoſe names tha be drawn, if they do not a 


pear after three times called, upon oath m 
hat they were lawfully ſummoned, ſhall forfeit 
ot aboye 5 J. nor under 40 5. Stat. 3. Geo. 2. 


25, 
1 trials of iſſues on indictments, Sc. and all There can be 
tions whatſoever, the 3 i Per - — - 
ay order a ſpecial” jyry to K, as on; e 
rials at bar, upon $1.4 in behalf of the king, —— — fo. 
dr of any plaintiff or defendant; and when or- lony, 21 Vin, 
L 


deted Abr. 30 l. pl. 5. 
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ilfs are to unnezt thefete a panel, or little piece ned fince this 


than 48; nor more than * (without direckion allowable up- 
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| be brought by the ſheriffs, £4. before the pro 


where the rent amounts to 50/7. a year, are |- 


Of Courts, Juries, 
dered by rule of court in cauſes ariſing within WM * : 
any city, Sc. the jury ſhall be taken out of WM «© « 
liſts or books of perſons qualified, which are t Ml © | 


per officer, as the freeholders book is for cauſe 
ariſing in counties. Perſons who have eſtates, 
held for ' 500 years, or ninety-nine years, 
other term determinable on lives, Sc. of the 

ly value of 20 l. are declared qualified u 
erve on juries, and to be inſerted in the free 
holders: book, Sc. And leaſeholders on leaſe 


able to ſerve as jurors in the county of - Middl. 
ſex +: and ſheriffs of any county or city ſhall nd 
impanel perſons on any jury for the trial of 0 
pital offences, who would not be qualified u 
ferve in civil cauſes. In London, jurors are t 
be houſe-keepers that have lands or goods d 
100 J. value, who may be examined on oath, 
Se. bid. an 97 

By ſtat. 6 Ges. 2. c. 37. the acts of 3 Ges. 
c. 25. 4 Geo. 2. c. 7. for the regulation d 
juries, are made perpetual : and the juſtices d 
the ſeſſion or aſſizes, for the counties palatin 
of Cheſter, Lancaſter and Durbam, on motia 
in behalf of his majeſty, or any proſecutor « 
defendant in any indictment or information 


Sc. may, if they think fit, order a jury uw E 
be ſtruck before the officers of each court, uMF luc; 
ſuch manner as ſpecial juries in the courts af on. 
W.ftminſtcr. Tea | | tau; 
The party who ſhall by virtue of 3 feit 
© 2. chap. 25. or 6 Geo. 2. chap. 37. apply i cee 
< a ſpecial jury, ſhall not only pay the fees fi of. 


< ſtriking ſuch jury, but ſhall pay all the ei bn 
< pences, occaſioned by the trial of the cauſe ¶ for 
*-tuch ſpecial jury, and ſhall not have any otie 

© allowance for the ſame upon taxation of colt 


Witneſſes, Trials. 

© than ſuch party would be intirled unto, in 
© caſe the cauſe had been tried by a common 
« fury ; unleſs the judge before whom the cauſe 
« 1s tried, immediately after the trial certify 
in open court under his hand upon the back 
af the record; that the ſame was a cauſe pro- 
per to be tried by a ſpecial jury.“ Stat. 24 
Geo. 2. — —.— $ . 

No perſon who ſerves upon any jury ap- 
pointed by authority of the ſaid 9 hal 
take for ſerving on ſuch jury more than the 
© the ſum which the judge who tries the iſſue 
* thinks reaſonable, not exceeding one pound 
* one ſhilling, except in cauſes wherein a view 
is directed. Ibid. ſecl. 2. | | 

Jo prevent delays where a peer is party by 
* challenges to the array for want of a knight 
being returned on the panel; no challenge 

ſhall be raken to any — of jurors, for want 

of a knight being returned in ſuch panel, nor 
any array quaſhed by reaſon of any ſuch chal- 

lenge.” Did. ſec. 4. 

Every perſon duly impanelled and ſummon- 

ed to ſerve upon any jury for the trial of any 

cauſe to be tried in any court of record within 
the city of London, or in any other city or 
town corporate, liberties or — within 

England, who ſhall not appear and ſerve on 

ſuch jury (after being called three times, and 

on proof on oath of the perſon fo making de- 
fault, having been duly ſummoned) ſhall for- 
tat for every ſuch default, ſuch fine not ex- 
ceeding 40 5. nor leſs than 20 5: as the judge 
of the reſpective courts wherein ſuch default 
is made ſhall impoſe, unleſs ſome juſt cauſe 


tor ſuch defaulter's abſence be made appear 
L 2 by 
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by oath or affidavit to the ſatisfaction of the 
judge.“ 29 Geo. 2. chap. 19. ſef. 1. 

The plaintiff or defendant | in a cauſe may 
uſe their endeavours for a juryman to . 
but not one who. is party to the ſuit. If ; 
juror appears, and refuſeth to be ſworn, or 9 
— any verdict; and if he endeavours to im 

ſe upon the court, or is guilty of any miſbe. 

viour after departure from the bar, he my 
be fined, and attachment iſſue againſt him: 
and if a juryman withdraw from his fellows, or 


— them from * their verdict. without 
ing any ns for it, he ſhall be fined; 


— — differ from them in judgment. Mu | 
882. Dy. 53. give 
Jurors are not to meddle with any matten upo 
which are not in iſſue; they are fineable if u: and 
lawfully dealt with to give their verdict; tho _ 

ults 


they are not fincable for giving a verdict con 
trary to the evidence, or againſt the direction fi de. 
of the court; for the law ſuppoſes the jury ming e 
have ſome other evidence, than what was given be d 
in court; and they may not only find things of {WW mon 
their own knowledge, but they go according o Weir 
their conſciences: but in a civil cauſe, an at 
taint will lie againſt them, if they give a fat log 
or corrupt verdict. 3 Leon. 147. Vaugh. 144, d, 
1492 T53: pany 
If the jury take upon them the knowledge of Weir, 
the law, and give a general verdict, it is good; ſtatut 
but in caſes of difficulty they may find the pe- Za: 
cial matter, and leave it to the judges to deter If: 
mine what law is upon the fact. And after Ewe 
the evidence is given, the jury are to be kept tak 
together till they bring in their verdict, with- a Jury 
out meat, drink, fire or candle, otherwiſe tha Many at 


Aich leave of the court; ; and the court my anſon 


DOC 
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not give them leave to eat or drink, out of 
court: if jurors after ſworn eat or drink, tho? 
the verdict be good, they are fineable; and if 
it be at the charge of either party, the verdict 
is void. When a juror is ſworn, he may not 
go from the bar until the evidence is given, for 
any cauſe whatſoeyer, without leave of the court, 
and having a Keeper with him: and when the 
jury are gone from the bar, a witneſs may not 
be called by them to repeat the ſame evidence 

he gave in court. Co, Lit, 227. Daliſ. 10. 

Civ, Jar, 234: 2 La, . 123, 127 © + 

In capital caſes a verdict muſt be actually 
given by. jurors; and if the jury do not agree 
upon it, they may be carried round the circuits, 
and ſhall-not be diſcharged till they do: in civil 
caſes it is otherwiſe, as where there are non- 
ſuits, c. and oftentimes in a civil caſe, when 
the evidence hath been heard, the parties doubt- 
ing of the verdict do conſent that the jury ſhall 
be drawn or diſcharged, . Jurors by the com- 
mon law are liable to no proſecution for giving 
their verdict except by way of attaint; in which 
caſe being found guilty, they are puniſhable - by 
loſs of lands and goods, their houſes to be ra- 
ſed, and their bodies caſt into priſon ; and the 
party is to be reſtored to all that he loſt by 
their falſe verdict; but this is altered by the 
ſtatute 23 H. 8. c. 3. Co. Lit. 227, 154» 
2 Hawk, P, C. 147. 

If a juror takes any thing of either party, to 
give his verdict, he ſhall pay ten times as much 
as taken; or ſuffer a year's impriſonment: and 
a juryman guilty of bribery is diſabled to be of 
any aſſiſes or juries, and to be impriſoned and 
ranſomed at the king's will; alſo being accuſed 
of this, may be tried preſently by a jury then 

L 3 taken. 
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taken. But jurymen, where there is a full 
jury, and they try the cauſe, are to have their 
charges allowed them. Stat. 38 E. 3. c. 12. 
5 Ed. 3. and 34 Ed. 3. 2 Lil. Abr. 125. 
The challenge of jurors is in reſpect of partia. 
lity, or default of the ſheriff, by reaſon of kin. 
dred, &c. to the plaintiff or defendant; or 
where one of the parties is of affinity to any ju. 
ror ; a juror hath given a verdict before in the 
fame cauſe, or if he hath been an arbitrator 
therein, &c. And jurors may be challenge 
for defect of age, or want of eſtate; and be. 
ing convicted of felony, perjury, c.  Ploud, 
425. Hob, 294. 2 Rol. Abr. 636, Ce. . 
Lit. 172. 

2. A witneſs is one that proves and makes ou 
any thing to a jury on a trial, by lawful teſti 
mony ; and ought to be an indifferent perſon 


to each party, and not concerned in the cauſe: Ir 
and evidence is uſed for ſome proof by men on * 
W. 


oath, or by writings or records; it is called 
evidence, as thereby the point in iſſue is made 
evidence to the jury. Co. Lit; 283. 

As to perſons who may or may or not be wit 
neſſes: an alien, infidel, (not a Jew who may 
be {worn on the Old Teſtament) a perſon of n. 
ſane memory, one intereſted in the ſuit, a + wife | 
for or againſt her huſband, (except in caſes d queſt: 
treaſon) perſon convicted of felony, or perjury, 
Sc. may not be witneſſes in a cauſe : but kin 
men, though never fo near, tenants, ſervants, 
maſters, attornies for their clients, and all other 
that are not infamous, which want not under- 
ſtanding, or are not parties in intereſt, may be 


* 2 Eq. Caſ. Abr. 397. pl. 15. 2 Stra. 1104. er. 


. | Fentr, 
+ Wife's declaration where evidence againſt her hub 


pand, Stra. 527. 


witneſſes ; 


% 
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all witneſſes ; Ro _ _ of 282 2 left 
» to the jury. judge who is to try the on, 
„d give teſtimony; going off from the bench: 
and a juror may be a witneſs, as to his parti- 
i: cular knowledge; but then it mult be on exa- 
in. mination in open court, not before his brother 
jurors. Members of corporations will not be 
generally admitted to be witneſſes in a cauſe 
the chat concerns the corporation; though inhabi- 
tants that are not freemen will be allowed: 4 
- BY counſellor, attorney, or ſolicitor, is not to be 
be. examined as a witneſs againſt their clients, be- 
ing obliged to keep their - fecrets ; but of their 
„on knowledge before retained, not as counſel, 
"WH ttorney, Sc. that they may be examined. Co. 
Lit. 6. 4 Inſt. 279. 2 Rol. Abr. 685. 2 Hatat. 
ti. 432. 2 Lev. 231. Ventr. 197. 2 Bac. Abr. 
286, Ec. | | | 
In caſe divers perſons are made parties, to a 
ſuit, and ſome found not guilty, &c. they may 
nabe vitnefſes in the cauſe. A man that hath a 
ade legacy given by will, is not a witneſs to 
the will; but he may releaſe his legacy, and 
wit. chen he ſhall be a witneſs : a perſon who claims 
ny y benefit by a deed, may not prove that 
deed, in regard of his -intereſt ; and one any 
ways concerned in the fame title of land in 
queſtion, will not be permitted to be a wit- 
neſs in the ſuit depending. But in criminal 
caſes, as of robbery on the highway, in action 
againſt the hundred; in rapes of women, or 


der. man or woman may be a witneſs in their own 
y be cauſe : fo in private notorious cheats, where no 

perſons elſe can be witneſſes, but thoſe who ſuf- 
er. 2 Lil. Abr. 704, 705. 2 Rol. 625. 
Ventr. 243. Salk. 286. 2 L. d. Roym. 1 


L 4 


where a woman. is married by force, Sr. a 
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If one by judgment h- th ſtood in the pillory, 


or been whipt z for this infamy he ſhall not be 


allowed to give evidence, whilſt the judgment 
is in force: but the record of N muſt 
be produced; and you may not aſk witneſs 
any queſtion to accuſe himſelf, though his cre. 
dit and character in general, may be impeach, 


ed by other witneſſes ſo as not to make prod 


of particular crimes whereof he hath not been 
convicted. Although judgment of the pilloy 
infers infamy at common law; by the ci 
and canon law it is no infamy, unleſs the cauk 
for which the perſon was eonvicted was infa 
mous: and it hath been adjudged, that *tis not 
ſtanding in the pillory, diſables a perſon to give 
evidence; but the ſtanding there upon a judg- 
ment for ſome infamous crime, as forgery, G. 
for a libel, a man may be a witneſs; and e 
in other caſes, when he is pardoned. 3 hf. 
219 3 Lev. 426, 487; 45 Mod, 16, 5 
3 Nelſ. Abr. 557. | . 
The teſtimony of one ſingle witneſs to a jury 
is ſufficient; and one witneſs is enough for the 
king in all cauſes, except for treaſon, when 
there muſt be two witneſſes : for the common 
law required not a certain number of witneſſe; 
but they are required by ſtatute in ſome caſes, 
And if a witneſs, ſerved; with proceſs, refuſed v 
er and give eyidence in a criminal caulk, 
the court may put off the trial, and grant“ at. 
tachment againſt him: in a civil cauſe, if any 
witneſs refuſe to appear, being tendered reaſon. 
able charges, and having * excuſe, ac- 


tion of the caſe may be brought, whereupon 
101. damages, and other recompence to the 


Str. 510. 2 Stra. 810. 2 Id. Raym. 15:8, 
Barnard, K. B. 45. 2 Stfa. 1054. 


party 
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, ſhall be recovered. And a fetne covert 
r 
her. 3 r — 112. Nat. 5 EAliz. c. g. 

rpetuated by 29 Elix. c. 5. C21 Zac. c. 26. /. 8. 
22 by writings and records is where 
acts of parliament, ſtatutes, judgments, fines and 
recoveries, pi of courts and deeds, S. c. 
are admitted as evidence in a cauſe. 

General acts of parliament may be given in 
evidence, upon the ſtatute book, and need not be 
pleaded; but where there is a private act. a copy 
of it muſt be examined by the records of parlia- 
ment, and it ought to be pleaded: records and 
inrolments proye themſelves; and a copy of a 
record fworn to may be allowed as evidence: 
the part indented of a fine is the uſual evidence 
hat thene I fuch a fine; tho? it is ſaid, the fine 
muſt be ſhewed, with the proclamations under 
ſeal, A record. of an inferior court hath been 
rgetted in evidence; and the party put to prove 
—— done : an ancient deed proves itſelf, 
poſſeſſion hav! ne accordingly ; but Jater 
deeds e to be proved by wies; and if 
they are dead, their hand- writing muſt be prov- 
ed. Although a ſcal is broken off, a deed may 
be evidence ; but it cannot be proved by a coun- 
t or. copy, when the original is in being, 

may be had; if it be burat, &c. che judges 
may allow proof by witneſſes, that there was 
ſuch a deed, and this be given in evidence. Co. 
Lit. 117, 262. 10 Rep. 92. 2 Rol. Abr. 574. 
2 inſt. 118. Lev. 25. 

A writing allowed to be read, to prove one 
part of an evidence, may be read to prove any 
other part of the evidence given to a jury, and 
if a copy is permitted, it muſt be the intire copy 
ke whole, that the court may * Ie 
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The probate of a will is admitted as evidence 
for perſonal eſtate ; but if title of land is mad: 
not à COpy o& 
it, or the probate. If the is proved in 
Chancery, copies of the proc gs there will 
be evidence. f things l in Bee coun. 
try, the teſtimony * a publick notary is good 
evidence, Lil. Ar. Pe 2 Rel. 678, 6 
NS 16 | 

Depoſitions of witneſs in — d 
che ſame parties, may be evidence at law, 2 Bac, 
Abr. 314. but in a court of Common law, ade 
cree in Chancery is no evidence: the depoſitions 
before a coroner have been admitted as an evi. 
dence, the witneſſes being dead ;' depoſitions in 
the eccleſiaſtical court cannot be given in evi 
dence, tho? a ſentence may in a cauſe of tithes, 
&c. church-books are not allowed as evidence; 
yet ſome ſay they may: a ſhop book is evi 
dence, but not after a year for goods ſold, &. 
unleſs it be in buying and ſelling, between one 
tradeſman and another. An almanack, wherein 
the father had writ the nativity of his fon, was 


. held evidence to prove his ſon's non-age ; and an 


inſcription on a grave-ſtone, had been judged 
good to make a pedigree for the heir. Trial 
per pais 167, 207, 235. , Lev. 180. 7 far, 
c. 12. T. Raym. 84. 5 Mod. 10 0. 

- Matter of fact ſhall be given in evidence at 2 
trial; in debt, a releaſe may be given in evi 
dence, on nil debet; and entry and expulſion, in 
debt for rent, Sc. On the general iſſue, fraud 
may be given in evidence: but many things are 

to be pleaded; and cannot be given in evidence, 
upon Not guilty. By ſtatute, juſtices of peace, 
conſtables, c. may plead the general iſſue, and 
yet give the ſpecial matter in evidence in their 


Juſtification. Vaugb. 443, 147. 4 Mod. 18. 
Trial. 
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2 per pars 404. Sat. Fac. c. g. ars 


uated by 21 Jac, ., 12.).21 Fac. c. 12. 


Form a writ of / ul pœna ſor witneſſes to 
teſtify. | 


EORGE the Third, of the grace of Gol. 
king of Great Britain, &c. To T. P. M. H. 
and N. J. We command peu, and every of you, 
firmly enjoining you, that laying aſide all and all 
manner of bufmeſſes and excuſes whatſoever, you and 
every of you before our faithful and well beloved 
William Lord Mansfield, cur chief juſtice appoint- 


ed to hold pleas in our court before us, an the —— 


day of, &c. next following, at Guildhall, Lon- 
don, Fc. to teſtify all and fingular thoſe things, 
which you or either of you ſhall know, in" a certain 
tauſe now depending and undetermined in our 
court before us, between A. B. plaintiff and C. D. 
defendant, in a plea of debt, &c. and on that 
day to be. tried by a jury of the county ; and this 
you and every of you are by no means te omit, under 
the penalty of one hundred pounds. Witneſs, Ec. 

If it be at the affizes, then it muſt be; at yon 
and every of you be in your proper perſons befor our 
juſtices at the aſſizes appointed to be held in the 
county of W. on the — day ef, &c. next following, 
at, &c. in ihe county aforeſaid, to teſtify, &c. 


A 2 ticket for a witneſs to appear. 


pr 64 ang of @ writ of ſubpoena 10 you and 
others directed, and herewith ſhewn unto you, 
you are perſonally to be and appear before William 
lord Mansfield, chief juſtice, &c. Or before bis 
majeſiy*s juſtices of aſſize, on the — day of, &c. 
next, being &c. at ten of the clock. in the forenoon 


of 
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of the ſame day, at the court then to be halden at, 
&c. in the county of W, to teſtify the truth, accor. 
ding to your knowledge, in a certain cauſe noto dt. 
pending, and then and there 10 be tried between A. 
B. plaintiff, and C. D. defendant, in a plea of, &c. 
on _the part of the plaintiff ; and bereof you are ny 
10 fail, on pain of one hundred pounds, Dated 
the. -d of, &c. in the —year f the reign of the 
lord George, &c. and in the year of cur lu 
17. 9 


The head trial, in purſuance of my preſent 
method, 1 ſhall divide into, \ 


1. Things to be known preparatory thereto, 
2. The form of trial in the courts of e. 
minſter. 3 | 
3. How trials are managed at the aſſizes. 
4. New trials and executions, c. 


1. Trial, in its common definition, is the ex 
amination of a cauſe civil or criminal, before 
judge, who has juriſdiction to try it according 
to the laws of the land. And the moſt general 
rule has been, that every trial ſhall be out of 
that town, precinct, &c, within which the mat. 
ter of fact triable is all or the neareſt 
thereunto, for the better cognizance of the fact 
committed. Co. Lit. 125. 13s te 

All trials for murder muſt be had in the coyn- 
ty where the fact was done: but if the ſtroke i 
in one county, and the death in anothet, the in- 
dictment may be found by the jury of the coun- 
ty where the party died; and there the matter 
be tried as well as if the ſtroke had been in the 
ſame county: and when an indictment is found 
againſt a perſon in the proper county, it _ | 1 

ar 


4 


ent 
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heard and determined in any other county by 
ſpecial commiſſion, Ic. In a civil caſe, if a fo- 
reign iſſue which 1s local ſhould happen, it may 
de tried where the action is laid; and for that 
purpoſe the plaintiff may enter a ſuggeſtion on 
the roll, that ſuch a place in ſuch a county is 
next adjacent; and it ſhall be tried in the court 
of B. R. by a jury from that place, according 
to the laws of that county, which may be given 
in evidence. 5 Inſt. 27. Cro. Car. 247. 5 C 
6 Ed. 6. 2 - yr or r 
Where civil are grown to iſſue, 1 

are to, be tried in London or Middleſex, 1 f 
defendant lives not forty miles from London, in 
that caſe eight days notice of trial muſt be given 
the defendant ; and if he live that diſtance from 
Lindon, or further off, he muſt have fourteen 
days notice from the plaintiff, before he try his 
cauſe, But at the affizes eight days notice of 
trial is good, let the defendant live where he 
will; and if the defendant go to trial without 
ſufficient notice given him, the trial is not bind- 
ing. A defendant, on due notice given, muſt go 
to trial, or judgment will paſs againſt him by 
fault: and where the plaintiff will not try his 
cauſe in ſuch time as he ought to do, by the 
rules of the court; the defendant may give a 
rule and notice for trying the cauſe by proviſo, 
and fo diſcharge himſelf of the action. 2 Lil. 
Abr. 613. Stat, 23 Hen. 8. c. 18. : 
In caſe the court ſees that one of the parties 
is ſurpriſed, through ſome caſualty, without any 
fault of his own, they may at their diſcretion 
put off the trial to another time, until ſuch party 
is better ared : alſo if a defendant is not 
ready to try his cauſe, on petition, and affidayit 
of the reaſons, the judge will order it to be * 
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till another day the fame aſſiaes; and in Zondej 
until the next term; on payment of coſts. 4 
cauſe is to be entered in the judge's book two 
days before the time of trial, or it ſhall not be 


ſet down to be try d that term; and if the iſſue 
is not joined between the plaintiff and defen. 
dant, which conſiſt of an affirmative on the one 
part and à denial of the charge on the other 
part, Sc. it will not be a good trial. 2 Lil 
Abr. 609. 

2. To proceed to trial in the courts at N,. 
minſter, after the bill or writ iſſued and executed 
againſt the defendant, and appearance thereupon 
made by him, the declaration is to be drawn and 
delivered with an imparlance to the defendant's 
attorney; and it muſt be entered thar term on 
the prothonotary's roll, and docquetted': the 
term following the plaintiff's attorney gives: 
rule with the ſecondary for the defendant to 
plead by ſuch a day, or the plaintiff to hare 
judgment; and the defendant having pleaded to 
the plaintiffs action and declaration, according 
to the cafe, ſo that the parties are at iſſue, the 
attorney for the plaintiff makes a copy of the 


iſſue, and gives it to the defendant's attorney, 


with notice of trial; in order to which the ve. 
mire facias muſt be made out and returned by 
the ſheriff, and after is ſued forth the babeas cor 
pora to bring in the jury, and the record is made 
up; whereupon a trial is had, and a verdict be- 
ing brought in by the jury, judgment is given 

accordingly, Sc. | 
Hut if the defendant do not plead, but lets it 
go by default, then upon entering judgment, a 
writ of inquiry of damages is to be awarded, re- 
turnable the next term, of the execution, where- 
of notice is to be given the defendant's attor- 
ney ; 


Witneſſes, Trials, 
ney 3 Which being executed, with the damages 
inſerted in a ſchedule: annexed” to the writ, and 
returned by the ſheriff to the prothonotary's of- 
fice,, &c. and on a rule being given upon it, he 
taxes coſts : then it is carried to the clerk of the 
judgments, and on — him the number roll 


and term that the 3 ent was entered, he will 
make out a writ of execution, either a capias ad 

ſalihfatiendum or  fieri facias, for the dam 
and coſts. 1 . 
3. In the proceedings to trial at the affiſis, 
when any cauſe comes on, a diſtringas of the ju- 
ry is to be firſt returned by the ſheriff, and then 
the record muſt be delivered to the judge's mar- 
ſhal ; upon which, the counſel being inſtructed 
with their briefs, c. and all parties ready, the 
marſhal gives the record to the judge, and the 
cryer calls over the names of the jury, and when 
they are ſworn, being firſt elected by ballot, 
they are bid to ſtand together, and hear their 
charge; which done, the counſel on both ſides 
open the caſe, firſt of the ſide of the plaintiff, 
as the proof lies on him, and looking over their 
Breviates argue the matter in conteſt, producing 
the witneſſes to prove what they alledge; and 
then the judge ſums up the evidence, and gives 
it in charge to the jury, to do impartially there- 
in; at Which time the clerk of aſſiſe, or his at- 
ſociate, files the writ, panel and record together, 
and makes a copy of the jury's names, and of 
the iſſue they are to try, which he delivers to 
the jury; and a bailiff being ſworn to keep them 
without meat, drink, Sc. they are then kept to- 

gether till they all agree on the verdict. 
The jury, when they are agreed, return to 
give in their verdict, and the plaintiff is then 
called; and if he do not appear, a nonſuit ſhall 
| be 
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| al, es of the 
jury annexed, on the back of which he writs 
the ſubſtance of the verdict; then upon the back 
of the tecord is ingroſſed the poſtea (that after 
wards the” plaintiff and defendant came befor 
ſuch a judge, and the jury was elected and ſwon 
Sc. and found ſuch verdict and coſts, Ac.) and 
after it is to be carried to the clerk of the poſits! 
to be marked, and then tis delivered to the clerk 
— — — 4 four days rule fr 
judgment; | being out, udgment 
be not arreſted, the record is to be tampa 
a 25. 64. ſtamp on the back, and carried t 
the maſter of the office, who will tax furthe 


_ when the judgment is fit to be entered, 
e.. | Y 
And in trials at the aſſiſes, the record and 


| | you proceed u 
have it marked, take out a rule, and fign judg 
| | is di and the judgment 
muſt be entered on à roll: alſo if a tral is had 
the laſt day of term, or at the ſittings after, o 
the aſſiſes, 1 cannot be given thereupon 
until the firſt day of the next term; and jude: 
ment being entered, execution is awarded, and 
writs of capias ad ſauiſfaciendum, c. 


4. T here 
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erb 4. There may be new trials granted, in ſeve- 
ral caſes; as where ſufficient notice was not given 
the defendant of the former trial ; if exceſſive 
damages are aſſeſſed by the jury ; or a verdict is 
'ven againſt evidence; and when there was an 
fraud, &c. But generally a new trial ſhall not 
be had for too ſmall damages, except action of 
covenant is brought for a ſum certain, and the 
jury give damages under that, &c. and it ſhould 
not be granted for want of any evidence at a 
former trial, that the party might then have pro- 
duced, Sc. 2 Salk. 647. 

Trials at bar are ordained by ſtatute, where 
cauſes. require great examination, and the title 


Jen in queſtion is difficult or intricate, for the better 
, for Watisfaction of the parties concerned; and officers 
nen of the court, and barriſters at law may inſiſt up- 
with Jon a trial at bar, after which no new trial will be 
1 » permitted. After a motion in arreſt of judg- 


ent, the party ſhall not move for a new trial 
but after motion for new trial, he may move in 
arreſt of judgment. Stat. Weſtm. 2. 13 Ed. 1. 
Lil. Abr. 609. 2 Salk. 648. 

The cauſes of arreſt of judgment are, Want 
pf notice of trial; where the record differs 
from the deed pleaded ; for any material defect 
n pleading ; where perſons are miſnamed ; the 
leclaration doth not lay the thing with certainty, 
c. and here all matters of fact are proved by 
proper affidavits. Comp. Attorn. 329, Cc. 
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Form of the record of an iſſue and trial i ſame 
a cauſe in K. B. 


PL as before the lord the king at Weſtmix. 
fer, e term in the fourth year of the Wil bis / 
reign Hour ſovereign lord George the Third, ben 


king of Great Britain, Ic. Roll 179. A 
| 1 
Berks, o D E it remembered, that heretoſim, "er 


wit. that is to ſay, in, &c. Term | 
paſt, before the lord the king at Weſtminſter, can 
A. B. by, &c. his attorney, and brought here in 
the court of the ſaid lord the now king, then thy 
held, bis certain bill againſt C. D. in the cuſtody (bat 
the marſhal, &c. of a plea of debt, and there Wn 11 
pledges of proſecuting, io wit, John Doe, all bicl 
Richard Roe; which ſaid bill follows in e f: 
words; that is to ſay : Berks, to wit, A. B. on 

| plains of C. D. otherwiſe called C. D. of the par 
of W. in the county aforeſaid, gentleman, being in ik N- 
cuſtody of the marſhal of the marchalſea of our ſon Weil ( 
reign lord the-king, being before the king bim, und 
of a plea that be render to the ſaid A. thirty pound, 
of lawful money of Great Britain, which be oer unte 
him, and unjuſtly detains ;, for that whereas the ſail for: | 
C. the — day of, &c. in the firſt year of the reign Y w 
the lord George the Third, now king of Great Bn. th, 
tain, &c. at W. aforeſaid, in the county aforeſaid 
by his writing obligatory, ſealed with the ſeal of th 
the ſaid C. and now here ſhewn 10 the court of ie co 
(aid lord the king, the date whereof is the ſame do Wee! 1 
and year above, acknowledged himſelf to be bell Vatter 
and firmly bound to the ſaid A. in the aforeſal tres 
thirly pounds, to be paid to the ſaid A. when  Whartie: 
ſhould afterwards be thereunto required: yet itt 


Jail 


An 
'oreſ; 
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£* 


Titneſſee, Trfalc. 


ſaid C. altho* be bath been often required to pay the 
ene, bath not paid lo the ſaid A. the ſaid thirty 
pounds, or any part thereof, but hitherto bath re- 
fuſed, and ſtill doth refuſe to pay it io bim; to the 
nn damage of the ſaid A. &c. and therefore be brings 
the bis /uit, &c. (and bath good proof of the premiſſes, 
ird, ben the court will confider therof.) © 
And now at this day, lo wit, on the — day, &c. 
next after, &c. in this ſame term, to which day the 
for, BR [aid C. hath licence io imparl, and then to anſwer, 
came before the lord the king at Weſtminſter, as 
ell the ſaid A. by his attorney aforeſaid, as the 
aid C. by, &c. his attorney; and the ſaid C. de- 
ends the force, and injury, when, &c. and ſaith, 
that be paid to the ſaid A. upon the — day of, &c. 
in the year, &c. the aforeſaid thirty pounds, 


anl Which he on the ſame day ought to pay, according to 
tel pb: form and effect of the aforeſaid bond or writing 
con. gatory, to wit, at W. aforeſaid; and this he is 
arib rah to verify, &c. and the ſaid A. ſaith, that he 
„gb, not to be barred, becauſe be ſaith, that the 
ſar. 1 C. bath not paid to him the aforeſaid thirty 
And, as the ſaid C. hath above alledged in his 
unde; and this be prays may be inquired of by the 


unt; and the ſaid C. doth likewiſe, &c. There- 
| ſail ere let there come a jury before the lord our king 
„ Weſtminſter, on Monday next after, &c. to 
Br- y this iſſue between the ſaid parties, and who are 
ſail, i no wiſe a-kin either to the ſaid A. the plaintiff, 
/ 11: ir /o the ſaid C. 10 recognize and make a jury of 
Fe country between the ſaid parties; becauſe as 
del tbe ſaid A. as the ſaid C. (between whom the 
berater is in variance) have theredf ſubmitted them- 
halbes to the jury : the ſame day is given to the ſaid 
en 6 Warties here, &c. 


And afterwards the proceſs between the parties 
ſereſaid was continued of the plea aforejaid ; and 
M 2 the 
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the jurors aforeſaid impanelled thereupon are rej. 
ted before our ſaid lord the king at Weſtminſter 
until Wedneſday next after, &c. then next fell. 
ing, unleſs the juſtices of the lord the king, aſſigns 
to hold the aſſiſes in the county aforeſaid, ſhall u 


. Tueſday the — day of, &c. at R. in the coun 


aforeſaid, attording to the form of the Halute i 
that caſe made and provided, firſt come for defaul 
of the jurors; therefore let the ſheriff have thei 


_ bodies, &c. The ſame day is given to the parti 


aforeſaid there, &c. and be it known, that il 
writ of the ſaid lord the king thereof, on the — dp 
of, &c. (the return of the venire) in the ſame tern, 
before the lord the king at Weſtminſter, was del. 
vered of record to the deputy ſheriff of the coun) 
aforeſaid, in due form of law to be executed, &c. 
Afterwards, to wit, on the day and at the plat 
within contained, before W. lord M. chief juſtice 
the lord the king of bis court of King's Bench, ani 
&c. 10 him aſſociated, and Sir J. Y. knight, one 
th: juſtices of the ſaid lord the king of his ſaid cum 
of K. B. appointed to hold the efſiſes in the county 
B. by virtue of the writ of the lord the king, &c. ai 
cording lo the form of the falute, came as well tht 
within named A. B. as the within written C. D. . 
their ſaid altornies within mentioned; and the jur! 
of the jury, being ſummoned and ballotted, according 
to the form of the latute in ſuch caſe lately made ani 
provided, and tried and ſworn to declare the truth i 
what is within contained, ſay upon their oath, tha 
the within written'C. D. on the — day of, &c. afin 
the, &c. did not pay to the ſaid A. B. the within met- 
tioned ſum of thirty pounds, which on the ſame di 
be ought to have paid, purſuant to the bond or uri 
ting obligatory within ſpecified, as the ſaid C. halb 
within for that purpoſe alledged in his plea ; 7 
| they 
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te they aſſeſs the damages of the ſaid A. by reaſon 
ine therzof, befides his coſts and charges by bim laid cut 
CM in proſecuting this cauſe, to twelve pence, and for 
a. expences and coſts twenty ſhillings, &c. There- 
ung gere it is conſidered, that the ſaid A. do recover 
unt tbe ſaid C. his ſaid debt, and the damages 
a, aſſeſſed by the jury aforeſaid, by reaſon of detaining 
en ſame, and alſo thirteen pounds for his expences 
and coſts awarded by this court tothe ſaid A. with 
bis conſent, by way of increaſe ; which ſaid da- 
mapes, expences. and coſts, amount in the whole 10 
ourteen pounds and one ſhilling ;, and the ſaid C. 


is in mercy, &c. 


After trials, execution follows, for obtaining 
poſſeſſion of the thing recovered by judgment of 


or mixed actions: in perſonal actions it may be 
three ways, viz. by capias ad ſatisfaciendum 


mixed actions, the writs of execution are habere 
ac, ſeiſinam, to put the party in poſſeſſion of 
freehold land recovered ; and habere fac. poſe/- 
nem to put him in poſſeſſion of his term, &c. 
Co. Lit. 289. 5 Rep. 86. 

When a judgment 1s ſigned, execution may 
v 5 be taken out immediately upon it; but if it be 
not iſſued within a year and a day after, where 
i there is no fault in the defendant, there muſt 
be a ſcire facias to revive the judgment : and 
i the plaintiff proceed not on the Sci fac. he 
Ni may upon the judgment bring an action of debt, 


bath Sc. In action where ſpecial bail hath been 


given, the plaintiff may have execution againſt 
% the defendant, or proſecute his bail: tho? if you 
firſt take out a cap. ad ſoti facienl. you are de- 

M 3 barred 


law. And execution 1s either in perſonal, real 


againſt the body; fier: facias againſt the goods; 
or eleget againſt the lands, Sc. And in real and 
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barred from taking out any other writ of execu. 
tion. Co. Lit. 290. 2 Ini. 471. 395. 

If a perſon in execution dies, a new execution 
may iſſue againſt his lands, Sc. as if he had 
never been taken in execution, by ſtatue : and 
writs of execution bind the property of good 
from the time of delivery of the writ to the ſhe. 
riff, Sc. But land is bound from the day of 
the judgment. Sheriffs may deliver in execution 
all lands, whereof others ſhall be ſeiſed in truſt 
for him againſt whom the execution is had on: 
ſtatute, judgment, &c. though if there are chat. 
tels ſufficient, a ſheriff ought not to take the land, 
Stat. 21 Fac. c. 24. perpetuated by 1 Zac. 2. 
c. 17. . 5. 29 Car. 2. c. 3. Lil. Ar. 565. 

One may not generally be delivered out of pri 
ſon when there in execution, but by writ of | 
perſedeas : and if a man committed to priſon, far 
any miſdemeanor, is there taken in execution, 
he ſhall not be ſet at large. The capias ad ſatis 
faciendum lies not againſt a peer of the realm; 
nor againſt executors or adminiſtrators except on 
a devaſtavit, Sc. T. Raym. 58. Cro Jac. 143. 


Form of a writ of capias ad ſatisfactendun, 


G the Third, &c. To the ſberif 
of B. greeting. We command you, that yi 
take C. D. if he ſhall be found in your bail:with, 
and ſafely keep him, ſo that you have his body beſort 
us at Weſtminſter n Monday next after, &c. (itt 
day of the return) to make ſati;faFion to A. B. 9 
a debt of thirty pound, which the ſaid A. lately wt. 
covered in our court before us, and alſo, &c. whit) 
in the ſame court were awarded to the ſaid A. fa 
bis damages that he ſuſtained, as well by occaſion of 
the delaining the ſaid debt, as for his cofts ani 
charge 


Mitneſſes, Trial. 
charges laid out by him about his ſuit in that be- 
half ; whereof the ſaid C. is convicted, as appears 
to us of record : and have you then there this writ. 
Witneſs, &c. 


The writ Feri facias lieth for debt or da- 
mages, as well againſt executors or adminiſtra- 
tors, as any others, to be levied of the teſtator's 
goods, Fc. But goods of a ſtranger in the poſ- 
ſeſſion of the defendant ſhall not be ſubject to 
the execution; for the ſheriff at his peril muſt 
take notice whoſe they are : and on this writ, a 
ſheriff cannot break open doors, to take goods. 
The ſheriff is to ſell the goods and chattels of 
the defendant, and after the debt is levied, 1s 
debtor to the plaintiff : and the ſale of the ſhe- 
riff ſhall take effect, tho* the judgment is after- 
wards reverſed ; but the defendant ſhall be reſto- 
red to the value. Dali. Sher. 60. Rol. Abr. 892. 
8 Rep. 96. | 

There may be a feſtalum fieri fac. into another 
county, if the defendant hath not goods enough 
in the county where the action is laid to ſatisfy 
the execution: and if all the money be not le- 
vied on this writ, there may be a ſecond writ of 
execution, on return of the firſt, reciting the 
lame. 2 Salk. 589. Salk. 318. 

A ſheriff having taken goods, and levied the 
money by virtue of a fiert facias,. ought to or 
it into court, and not to pay it to the plaintiff, 
Godb. 147. pl. 188. in 2 Show. 87. pl. 78. che con- 
tary is held. 


Form of a writ of fer! facias. 


EORGE the Third, &c. To the ſheriff ef 

S. greeting. We command you, that you cauſe 

lo be made of the goods and chaitles of C. D. in your 
bairwick, fifty pounds, which A. B. late in our 
4 court 
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court before us at Weſtminſter, recovered again Miiuden 
bim for a debt, and alſo, &c. which were adjudged 
to the ſaia A. in the ſame court before us, for hi; Nor an) 
damages which he ſuſiained, occaſioned as well by the Th 
detaining of bis ſaid debt, as for his expences aa new 
coſts laid out by him in and about his ſuit in that be. {Waccep' 
half, whereof the ſaid C. is convitied, as appeor; Hare cv 
to us of record; and have you the ſaid money befor, 
us at Weſtminſter on Monday next, &c. 10 rende 
to the ſaid A. his debt and damages aforeſaid, 
and have you there at the ſame time this writ, Wi. 
neſs W. lord M. at Weſtminſter ihe — day, &c. 


Murt | 


The writ el git comands the ſheriff to del. 


ver to the perſon recovering, all the goods and 
chattels of the defendant, (beaſts of the plough 
excepted,) and half of his lands, &c. to be held 
until the whole debt and damages are ſatisfied: 
and it 1s done by a jury, ſummoned by the ſhe- 
riff to require what land the defendant had, at 
the time of the judgment. This writ may be 
ſued after a feri facias returned nulla bona, Es. 


it 
vere 
or a 


hich 


detain 
ad [1] 


And if tenant by elegit be put out of poſſeſſion W's, an 
before ſatisfaction received, he may have action d 
of treſpaſs, or re-enter, and hold over till ſatis- Wd / 
fied; after which, the defendant may enter, and WW! 
if more be levied than the debt, Sc. ſhall have in 
damages. F. N. B. 267. Hob. 57. Cro. Elia. Ae 
656. 4 Rep. 67. tbt a 
If lands are once taken in execution, on an He: 
el-git, and the writ is returned and filed, the Mid 
plaintiff ſhall have no other execution : where Hur 
the defendant hath lands in more counties than H 
one, and the plaintiff awards elegit to one coun- Nen 
ty, and extends the lands thereupon; if he then Ne /a 
files it, he c innot ſue out an e/eget into the other R=, 


counties: but immediately after entry of the 
Judg- 


ainea 
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nf W;:adoment, he may award as many elegits into as 
k 1 as he thinks fit, and execute all, 
bi; Nor any of them. Lev. 92. Cro. Fac. 246. 
the The plaintiff, at the return of an elegi/, prays 
a new elegit ; he ſhall have it, if he hath not 


accepted of the firſt : fo if all the lands extended 
are evicted by better title, &c. Cro. Eliz. 310. 


ore Rep. 66. Stat. Weſtm. 2. c. 18. 
der | 
d; Form of the writ of elegit. 


EORGE the Third, &c. To the ſheriff of 
W. greeting. Whereas A. B. lately in our 


2urt before us at Weſtminſter, by bill, without our 


it, and by a judgment of the ſame court hath re- 
g ⸗vered againſt C. D. of, &c. ſeventy-five pounds 
d debt, and alſo forty ſhillings for his damages, 
d: bich be hath ſuftained, as well by occaſion of the 


fetaining the ſaid debt, as for his expences and coſts 
aid out by him about his ſuit in that behalf, whereof 
be ſaid C. is convicted, as appears to us of record 
ond afterwards the ſaid A. came into our court before 
„ and hath elected to be delivered to bim all the 
cods and chattels of the ſaid C. except the oxen 
s- beats of the plough ; and likewiſe a moiety of 
nd and ſingular the lands and tenements of the ſaid 


ve in your bailiwick, according to the form of the 
2, Nate in that roſe made and provided, until the 

bt and damages aforeſaid ſhould be thereof fully le- 
an e: Therefore we command you, that to the aſore- 


he 7 A. all the goods and chattels of the ſaid C. in 
rc our bailicvick, beſides the oxen and beaſts of the 
an Nb, and likewiſe the moiety of all the lands and 
n- :nements of the ſaid C. in your bailiwick, whereof 
en e /aid C. the day of, &c. in the eighth year of our 
er Ns, on which day the judgment aforeſaid was ob- 
ne Nine, cr at any time afierwards be was ſeiſed, - 
1 
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the ſaid A. you cauſe to be delivered without dely, 
by a reaſonable price and extent ; To hold the ſal 
goods and chattels to bim as bis own proper po, 
and chattels, and alſo to hold the ſaid moiety of th 
lands and tenements aforeſaid, as bis freehold, to lin 
and bis aſſigns, according to the form of the alu 
afcreſaid, until the debt and damages aforeſaid ſul 
be thereof levied, and how and in what mann 
this writ you ſhall have executed, make certainly kno 
to us at Weſtminſter, on Wedneſday next after, &c 
under your ſeal, and the ſeals of thoſe by whoſe oath 
you ſhall make that extent and appraiſement , and bau 
you then there this writ. Witneſs, &c. 


To writs of execution the defendant canng 
plead ; but he may have audita querela for an 
matter ſince the judgment, to diſcharge him d 
the execution ; upon which the p# 1 ſhall 
hear the complaint, and do right. And the 
writ audita querela is uſually where judgment i 
given againſt a man, Sc. and his body in exe 
cution, upon ſuggeſtion of juſt cauſe why exe. 
cution ſhould not be granted; as a releaſe, ©: 
This writ lies not after judgment upon a matter Wi" /* 
which the party might have pleaded before; . 
and *tis granted where no other remedy can be , 
had, when perſons are unreaſonably charged, * 
Sc. Co. Lit. 290. 2 Inſt. 396. 10 th 

If a debt is releaſed after verdict, or aft l 
judgment or execution, and it is ſo that the de- 
2 hath not a day in court to plead it; 1 
there he muſt be relieved by audiia querela: . 
and on allowance of the audila querela, bal Prüt 
ſhall be given; by which the party is in cuſtody tect 
of the law; and if he make not out his com- Wei 
plaint, he muſt render his body in execution fror 
again, or pay the debt for which he is in exe- Ca 

| cution, 
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cution, or elſe his bail muſt pay it. 36 II. 6. 
24. Cro Jac. 645. 

Where after judgment againſt bail to an ac- 
tion, the judgment againſt the principal is re- 
verſed, or the money paid by the principal, the 
bail may have audiia querela. 8 Rep. 143. 


Form of a writ of audita querela. 


EORGE the Third, &c. To our juſtices 

aſſigned to hold pleas before us, greeting. We 
having received information, by the grievous com- 
plaint of C. D. that whereas A. B. in Trinity term 
laſt obtained a judgment againſt the ſaid C. &c. 
and fince that hath releaſed, &c. but neveribeleſs 
the faid A. doth threaten to levy by execution, &c. 
ts the damage of the ſaid C. &c. whereof the ſaid 
C. bath beſought us to provide him relief; and be- 
ing unwilling that the ſaid C. ſhould be any ways 
injured, and deſirous that what is right and juſt 
bould be done in this caſe, we command you, that 
in order to bear the complaint of the ſaid C. you call 
before you the aforeſaid parties, and ſuch others as 
it ſhall ſeem meet to you 10 convene ;, and having 
beard the aforeſaid parties, and their ſeveral rea- 
ſont, you cauſe to be done full and ſpeedy juſtice 
io the ſaid parties, which of right, and according 
to the laws and cuftoms of our kingdom, you ſpall ſee 
ought to be done. Witneſs, &c. 


By Ratute, perſons charged in execution for 
any ſum not exceeding 100 J. in any gaol or 
priſon, being minded to deliver up all their ef- 
tects to their creditors towards ſatisfaction of 
their debts, may exhibit a petition to the court 
from whence the proceſs iſſued, certifying the 


cauſe of their impriſonment, and an account of 


their eſtate, &c, and thereupon the court is by 
order 
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order or rule to cauſe the priſoner to be brought 
up, and the creditors to be ſummoned to ap 

at a day appointed, when the court ſhall in: 
fummary way examine the matter,. and hear wha 
ſhall be alledged on both ſides, for or againſt 
the diſcharge of ſuch priſoner, tendering to the 
priſoner on oath, that the account delivered in 
1s a full and true account of all his eſtate, (ex. 
cept wearing apparel and bedding, Qc. not ex. 
ceeding 10 J. value) and if thereupon the cre. 
ditors are ſatisfied, the court may order the lands 


goods and effects contained in the ſaid account 


to be aſſigned to the creditors, by indorſemen 
on the back of the petition ſigned by the priſe. 
ner; and upon ſuch aſſignment executed, the 
priſoner ſhall be diſcharged out of priſon, with. 
out paying any fee, by order of court: but 5 
caſe the creditors ſhall not be ſatisfied with the 
oath, the court ſhall remand the priſoner, and 
order him and his creditors to appear at another 
day; and then if the creditors cannot diſcover 
any eſtate or effects of the priſoner omitted, &. 
the court ſhall immediately cauſe the priſoner to 
be diſcharged, unleſs any creditor inſiſts upon 
his being detained, and agree to give him 25. 44. 
per week, and on failure of any payment, he ſhal 
be C1'chirged. 32 Geo. 2. c. 28. | 

The perſon fo diſcharged out of priſon ſhal 
never after be arreſted for the ſame debt ; but 
the judgment againſt him is to ſtand in force, 
and execution may be taken out thereon againl 
his lands or goods, c. afterwards : end it any 
priſoner ſhall be convicted of perjury in his 
oath, he ſhall ſuffer the pains inflicted for ſuch 
offences, and may be retaken, and charged 
again in execution. 67ar, ibid. 

And priſoners in execution as aforeſaid, in 
any priſon (except in Lenden and H e 
close 


Witneſſes, Trfals. 
before they petition the court to be diſcharged, 


Se. are to give notice to their creditors at 
whoſe ſuit they were charged, that they deſign 
to petition, with a true copy of the account of 
their whole eſtates intended to be delivered in 
to the court, Sc. and then on ſuch petition, 
the priſoner ſhall have a rule of court to be 
brought to the next aſſiſes for the county; and 
the creditors ſhall be ſummoned to appear there 
thirty days before, and at the aſſiſes the judges 
on examination ſhall determine the matter, and 
give judgment and relief, Sc. The charge of 
carrying the priſoners to the aſſiſes not to be above 
124, a mile, to be paid out of their effe&s, or 
if they have none, out of the county ſtock. 
32 Geo. 2. c. 28. 


Writs of error to reverſe and ſet afide judg- 
ments and executions, 


A Writ of error iſſues out of Chancery, and 
lies where any one 1s grieved by the pro- 
ceedings and judgment in any court of record ; 
it is returnable in B. R. and if upon the tran- 
ſcript of the record ſent into that court, it ap- 
pears there is error in the proceſs, or in the gi- 
ving of judgment, then *tis reverſed : but if 
there appear to be none, then is the judgment 
affirmed with double colts. 

On judgments given in the King's Bench, where 
the ſuit is by bill, writ of error lies out of the 
Chancery returnable in the Excheguer-chamber, 
before the judges of C. B. and barons of the Ex- 
chequer, &c, But if the ſuit is by original writ, 
or where the king is party, or if it be atter judg- 
ment affirmed in the Exchequer-chamber, writ of 
error lies only in parliament : to reverſe a judg- 

ment 
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order or rule to cauſe the priſoner to be brought 
up, and the creditors to be ſummoned to ap 
at a day appointed, when the court ſhall in: 
fummary way examine the matter, and hear what 
ſhall be alledged on both ſides, for or againſt 
the diſcharge of ſuch priſoner, tendering to the 

riſoner on oath, that the account delivered in 
is a full and true account of all his eſtate, (ex. 
cept wearing apparel and bedding, &c. not ex. 
ceeding 10 /. value;) and if thereupon the cre. 
ditors are ſatisfied, the court may order the lands 
goods and effects contained in the ſaid account 
to be aſſigned to the creditors, by indorſemen 
on the back of the petition ſigned by the priſs. 
ner; and upon ſuch aſſignment executed, the 
priſoner ſhall be diſcharged out of priſon, with. 
out paying any fee, by order of court: but i 
caſe the creditors ſhall not be ſatisfied with the 
oath, the court ſhall remand the priſoner, and 
order him and his creditors to appear at another 
day; and then if the creditors cannot diſcover 
any eſtate or effects of the priſoner omitted, &. 
the court ſhall immediately cauſe the priſoner to 
be diſcharged, unleſs any creditor inſiſts upon 
his being detained, and agree to give him 25. 44 
per week, and on failure of any payment, he ſhall 
be diſchirged. 32 Geo. 2. c. 28. g 

The perſon fo diſcharged out of priſon ſhall 
never after be arreſted for the ſame debt ; but 
the judgment againſt him is to ſtand in force, 
and execution may be ta'cen out thereon againl 
his lands or goods, Sc. afterwards : end if any 
priſoner ſhall be convicted of perjury in his 
oath, he ſhall ſuffer the pains inflicted for ſuch 
offences, and may be retaken, and charged 


again in execution. Sal. ibid. 


And priſoners in execution as aforeſaid, in 
any priſon (except in Lenden and H inter 
beſore 
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before they petition the court to be diſcharged, 
Sc. are to give notice to their creditors at 
whoſe ſuit they were charged, that they deſign 
to petition, with a true copy of the account of 
their whole eſtates intended to be delivered in 
to the court, Fc. and then on ſuch petition, 
the priſoner ſhall have a rule of court to be 
brought to the next aſſiſes for the county; and 
the creditors ſhall be ſummoned to appear there 
thirty days before, and at the aſſiſes the judges 
on examination ſhall determine the matter, and 
give judgment and relief, Sc. The charge of 
carrying the priſoners to the aſſiſes not to be above 
124. a mile, to be paid out of their effects, or 
if they have none, out of the county ſtock. 
32 Geo. 2. c. 28. 


Writs of error to reverſe and ſet afide judg- 
ments and executions, 


A Writ of error iſſues out of Chancery, and 
lies where any one 1s grieved by the pro- 
ceedings and judgment in any court of record ; 
it is returnable in B. R. and if upon the tran- 
ſcript of the record ſent into that court, it ap- 
pears there is error 1n the proceſs, or in the gi- 
ving of judgment, then *tis reverſed : but if 
there appear to be none, then is the judgment 
affirmed with double colts. 

On judgments given in the s Bench, where 
the ſuit is by bill, writ of error lies out of the 
Chancery returnable in the Exchequer-chamber, 
before the judges of C. B. and barons of the Ex- 
chequer, &c. But if the ſuit is by original writ, 
or where the king is party, or if it be after judg- 
ment affirmed in the Exchequer-chamber, writ of 
error lies only in parliament : to reverſe a judg- 

| ment 
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ment in the Common Pleas, the writ is to be 6. 
turned in B. R. and error 1s not to be brough 
in parliament; except a judgment of that coun 
is affirmed, Sc. in the King's Bench: and er. 
roneous judgment given in the Exchequer is ty 
be examined and corrected by the lord chancel. 
lor, &c. and ſome of the juſtices. Star, 2) 
E. c. 8. 31 Elz. 1. 31 E. 3. c. 12. 
When a writ of error is brought the party i 
in the time appointed by -the rule to certify the 
record ; and he muſt cauſe the roll where th 
judgment is entered to be marked with the 
word error in the margin, whereby the other 
party may take notice of it; and the plaintiff; 
attorney may take out execution upon the judg 
ment, if a ſuperſedeas be not taken forth, al. 
lowed with the ſheriff of the county : and in 
all caſes after verdict, in actions of debt on 
bond, for the payment of money, or upon 
any contract, &c. the perſon that brings vrt 
of error muſt put in good bail, to proſecute hi 
writ with effect; and to pay the debt and dz 
mages, and alſo all coſts and damages for delaying 
of execution, if judgment be affirmed. For i 
bail be not put in, the writ of error is no fi. 
perſedeas to the execution ; but the writ is in 
being, until a nolle proſegui entered, or judg: 
ment affirmed, &c, 3 Jac. c. 8. made perpe- 
tual by 3 Car. c. 4. 6 Rep. 26. | 
Any perſon damnified by error in a record 
may bring a writ of error to reverſe it; and the 
chief juſtice only, or the eldeſt judge, ought to 
allow a writ of error : the errors of a judgment 
are to be aſſigned upon the record, to appear 
to the court ; and it they are not aſſigned in 
the term, the writ of error ſhall abate. A 
judgment cannot be reverſed in part, and ſtand 


good 


r 
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wood for other part; but if there be error in 
awarding execution, the execution only, and not 
judgment ſhall be reverſed : and if a judg- 
ment is reverſed by writ of error, the plaintiff 
may bring a new action for the ſame cauſe. 
ro. Jac. 534. Yebv. 112. Hob. go. 


All writs of error, wherein there ſhall be any ; Ld. Raym. 
ariance from the original record, or other de- 1585. 


ct, may be amended by the court; and where 


y verdi&t hath been given, in any action in B 


he courts at Weſtminſter, or other court of re- 
ord, the judgment thereon ſhall not be ſtayed 
pr reverſed for any defect or fault in form, or 
ſubſtance, in any bill, writ, &c. or for vari- 
ance in ſuch writs from the declaration or other 
proceedings. 5 Geo. c. 13. a 


Form of a vrit of error in K. B. 


EORGE. the Third, &c. To our beloved 

and faithful, &c. greeting. Becauſe in the 
cord and proceſs, and alſo in giving judgment of 
he plea, which was in our court before you and 
our companions, our juſtices of the bench, by 
ur writ between A. B. and C. D. of a certain 
reſpaſs on the caſe, dene to the damage of the ſaid 
\. 100 l. as *tis ſaid, error manifeſt hath inter- 
ened to the great damage of him the ſaid C. D. 
vr by bis complaint we are informed; we willing 
vat the error, if there be any, ſhould be correfed 
due manner, and that full and ſpeedy juſtice 
be done to the parties aforeſaid, in this behalf, 
ommand you, that if judgment be thereupon given, 
ben that record and proceſs of the plea aforeſaid, 
with all things concerning it, to us under your 
cal, diſtinctly and openly you ſend, and this writ ; 
0 that thoſe we may have the day, &c. to the 


end 


2 Stra. 902. 
arnard. K. B. 
462. 
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end that looking into the record and proceſs aforeſai 
further, we may cauſe to be done thereupon fy 
correcting that error, what of right, and accu 
ing to the laws of our kingdom, ought to be day 
therein, Witneſs, &c. 


W 
« 


m.. 


Df Eſtates in Lands and Goods, am 
ho acquired; Anceſtozs, heir, 
Erecuto2s and Admintſtratozs. 


STATE is that title or intereſt which 
Lk a man hath in lands, tenements, or othe 
| things. And eſtates are real, of lang 
and tenements ; or perſonal, of goods and chat 
tels ; otherwiſe diſtinguiſhed into freeholds, tha 
deſcend to the heir, and chattels which go u 
the executors : alſo ſome eſtates are made by 
words, and others implied by law; and the 
word eſtate in deeds and grants generally com 
prehends the whole in which the party hath a 
intereſt or property, and will po" the ſame. 

The eſtates and lands we have in this king 
dom, are obtained and held in divers manners : 


1. By diſcent and right of blood. 

2. Conveyance, or grant from one man to 
another. 

3. Antient tenures and holdings of lands, 


' Diſcent is where a man hath land or other 
eſtate of inheritance in fee-ſimple, and dieth 
without making any diſpoſition thereof, but 
leaveth it to go (as the law calleth it) to the 
heir : it is a means whereby lands or tenements 


ary 
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ate derived to a man, as heir and by right of 
blood, from an anceſtor; and this is the wor- 
thieft means whereby lands can be acquired. 
Co. Lit. 1 27 1 

In diſcents, the next and moſt worthy of blood 
ſhall inherit; as the male and all deſcendants 
from him, before the females; and the elder bro- 
ther and his poſterity, before any younger bro- 
ther, Sc. A ſiſter of the whole blood ſhall be 
preferred before the younger brother of the 
half blood: but ſuch younger brother may be 
heir to his father or uncle; though not to a 
brother, for want of the whole blood. And a 
perſon to have land in fee- ſimple, by Diſcent, 
muſt be Heir 6f the whole blood : by which 
rule, where lands deſcend to the ſon from the 
father, and he enters and dies ſeiſed, without 
fue, this land ſhall go to the heirs of the part 
pf the father; and if there be none ſuch, it 
ſhall eſcheat. Co. Lit. 14. 2 Rep. 4. 

And diſcent is lineal, or collateral ; lineal is 
downwards in a right line, from grandfather ro 
father, father to ſon, &c, and the lineal heirs 
ſhall firſt inherit: collateral is a diſcent which 
ſpringeth out of the ſide of the whole blood ; as 
the grandfather's brother, father's brother, and 
ſo downwards: fo that if a man purchaſe lands 
in fee-fimple, and dies without iſſue, for default 
f the right line, he who is next of kin in the 
collateral line of the whole blood, ſhall have the 
land, by diſcent as heir to him. In caſe of di- 
ſcents, when land deſcends on the part of the 
father, the heirs of the mother ſhall not inherit 
and where lands deſcend on the part of the mo- 
ther, the heirs of the father ſhall not inherit: 
tis otherwiſe in caſe of purchaſe, where a ſon 
purchaſes lands, and dies without leaving iſſue; 
if there be no heirs on the part of the father, 
N thoſe 
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thoſe on the mother's ſide ſhall inherit the 
lands. 1 Iuſt. 10, 11, 13. 1 Ven. 415, in. 

Inheritances may lineally deſcend, but ng boe 
aſcend ; and in the right line, children ſhall in 
herit their anceſtors without limitation ; but the 


anceſtors, may not take from the children, f * 
the father can never come to 
his ſon hath purchaſed by 
he may by collateral aſcent, where the land of WW Tho 
the ſon gomes to his uncle, and then to his f, Etc 
ther: in the collateral line, the uncle inherits ve I 5 


ds which 
henal aſcent H though 8 h 


nephew, and the nephew the uncle. The eld bo 
brother of the whole blood ſhall have land N edo 
diſcent, that is purchaſed by a middle or young: ind 
brother, if they die without iſſue: and wha 
there is no brother or ſiſter, the uncle ſha Fate 
have it as heir; but it may afterwards deſe der 
to the father, as heir to the uncle; and if aftr Ent 
the diſcent to the uncle, the father hath iſſi ; 
another ſon or daughter, that iſſue ſhall ente By 
upon the uncle, and hold the eſtate. Co. Iro d 
11. 3 Rep. 40. Vaugb. 244. 

There is a difference between diſcents fron 
father and mother to their children, and betwea 
brothers and ſiſters ; a ſon or daughter need h 
only of the blood either of father or moths, 
which hath the inheritance : but the brothn nd f. 
and ſiſters muſt be of the ſame father and m6 
ther, to inherit one another. From this it h 
that if a man hath iſſue two ſons by divers ve-W..4 h. 
ters, the younger brother of the half blood ſhal 
not have the land purchaſed by the elder br 
ther, on his dying without iſſue ; but the eld"... 
brother's uncle or next couſin. If a man hat 
two wives, TT one wife he has a ſon and i 
daughter, and a ſon by the other, and then die 
ſelſed of land in fee-ſimple ; here, if the eld! 


ſoo 
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bh” 


the land ſhall deſcend to the younger brother; 
but if the elder brother had entered, then the 


— 
2 


14, 15. Fats 41. Noy 68. 

As in diſcents one muſt be heir to him that 
was laft actually ſeiſed; ſo none can inherit lands 
as heir, but the blood of the firſt purchaſer, 
Though the law takes no notice of the diſabi- 
lity of the father in caſe of diſcent, relating to 
brothers and ſiſters, as to their eſtates : a man, 
who had iſſue a ſon and a daughter, was attain- 
ted of treaſon, the ſon þ Ying purchaſed lands, 
and died without iſſue; and it was held, that 
notwithſtanding the attainder of the father, the 
daughter ſhall take by deſcent from her brother, 
becauſe the eſtate between them was immediate, 
and therefore the father's inability ſhall not hin- 
der it. Co, Lit, 12. Lit, 8. 4 Leon. 5. 

By diſcent, lands in fee-ſimple go, I, 
To the eldeſt” ſon as heir, and to his iſſue; the 
ons firſt, in order of birth, and for want of ſons 
o all the daughters equally, who are called par- 
ners, and all of them inherit as one heir. 2. If 
the eldeſt ſon hath no iſſue, then to his next eld- 
brother of the whole blood, and his iſſue ; 
and for want of a brother, to a ſiſter or ſiſters of 
he whole blood, and her and their iſſue, 3. If 
ere be no brother or ſiſter, then to the uncle, 
and his iſſue; and for want of an uncle, to an 
unt or aunts, and their iſſue. 4. And if there 


a- Hr EFFECT 


- * dene or aunts, then to . in the 
wm |; egree of conſanguinity, And where lands 
0 purchaſed by 8 after uncles and 


nts, the land ſhall go to the father, and the 

alf blood, and their iſſue; and for want of 

nele, aunt, father and half blood, to the * 
N 2 


ſon di e without any | iſſue, before actual ſeiſin, . 


{i ſter ſhall Have the land as heir to him. Co, Lit. 
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of kin in the collateral line: here the half blog 
come in after the father, as being of the whole 
blood to him; tho? not to their brethren. (, 
Lit. 163, 12, Sc. Wood's Inſt. 221. In d. 
ſcent of eftates-tail half blood is no hindrance, 
for the iſſue are in per formam doni, and alway 
of the whole blood to the danee. 3 Rep. 41, 

Sometimes diſcent is by cuſtom of fee-ſimpl 
lands to all the ſons, . or to all the brother, 
where one dies without iſſue, as in Gavellind u 
the county of Kent : all the ſons ſhall inhert 
like unto ſiſters at Common law; and the her 
at the age of fifteen years may give and ſell hi 
lands, and tho? his father be attainted of treafy 
or felony he ſhall inherit. Co. Lit. 140. 

And there is a cuſtomary diſcent of lands i 
ſome antient boroughs and manors, to the your. 
geſt. ſon, and ſometimes to the eldeſt daughte, 
Sc. as in Borough Engliſh z, and by other cuſtoms: 
but where the youngeſt ſon dies, having no iſſue, 
the eldeſt ſon is heir to him,  Kitch. 102, 

As to diſcents of Borough Engliſh lands, th 
cuſtom goes with the land, and guides the 6: 
ſcent to the youngeſt ſon ; altho' there be deviſes 
Sc. to the contrary. 2 Lev. 138. 

In the learning of diſcents in general, then 
are ſome things further to be taken notice of: 


1. Where parties are in by diſcent, or pur 
chaſe. 
2. Where diſcents to an entry. 


1. Diſcent bong created by law, and the moſt 
ancient title, an heir is in by that, before 
grant, or deviſe. If a man gives fee-ſimpk 


lands. by will to one who is heir at law, the de. 
n 


vile 
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ok BY vic is void, and he ſhall thke by diſcent : and 
„ere a father deviſes his land to his wife for 
3 WY life, and after her deceaſe to his eldeſt ſon ; tho? 
the ſon doth not take the eſtate preſently on the 
death of the father, he ſhall be in by diſcent, 
and not by purchaſe, and the deviſe ſhall be void 
Jas to him. Dy. 126. Style 148. 
When che heir takes that which his anceſtor 
would have taken if living, he ſhall take it by di- 
ſcent; and not by purchaſe: but generally where 


with a charge, as to pay money, debts, Sc. in 
ſuch cafe he takes by purchaſe, and not by di- 
ſcent. And a man can have lands no other way 
than by diſcent or purchaſe. 2 Danv. Abr. 557. 
Laue, 593. de e En e 
1 A diſcent which takes away an entry is 
where one dies ſeiſed of lands, in which another 
hath right to enter, and it deſcends to his heir; 
ſuch diſcent ſhall take away the other's right of 
entry, and put him to his action for recovery 
thereof: but a difcent ſhall not take away the 
entry of leſſee for years, c. who hath no free - 
hold; and if it be of ſuch things as lie in ; 
as advowſons, rents, commons in groſs, &c. it 
puts not him that hath right to his action. And 
tho* where a diſſeiſor dieth ſeiſed, and the law 
caſteth the lands upon his heir, this is a diſcent 
which tolls an entry at Common law; by ſta- 
tute, it is only where the diſſeiſor had peaceable 
poſſeſſion five years. Co. Lit. 237, 238, Stat. 


of W232 H. 8. c. 33. 
The heir is to enter into lands deſcended to 
Ye lum, to intitle him to the profits, &c. 


A conveyance is a deed which paſſeth lands 
and tenements from one man to another: and of 
* N | _ 


an eſtate is deviſed ro the heir at law, attended 
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made, it has been of all others the moſt obſerved, 
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or tenements to an- 
other in fee, to him and his heirs for ever, by 
the delivery of ſeiſin and poſſeſſion of the thing 
granted: and in every feoffment the grantor iy 


called the feoffor, and he that receives by virtue 
thereof is the feoffee. And the livery and ſeifin 
is made in the preſence of witneſſes, all perſons 
2 removed from the lands, c. when the 
feoffee or his attorney makes an entry on the 
premiſſes. Lit. lib. 111111 
The deed of feoffment is our moſt ancient 
conveyance. of lands; and it is ſaid to excel the 
conveyance by fine and recovery; for it clears 
all deſſeiſins, abatements, intruſions, and other 
wrongful eſtates, which: no other conveyance 
doth; and for that it is ſo ſolemnly and public) 


It bars the feoffor of all preſent and future right, 
and collateral benefit, as conditions, power of 
revocation, c. and deſtroys contingent uſes 
but feoffment may not be of ſuch things where- 
of livery of ſeiſin cannot be made; the livery 
being a ceremony uſed by which the common 
people may ſee the paſſing or alteration _ 

Enatec} 
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eſtate; and if either of che parcies die bufore li- 
very and ſeiſin, the feoffment will be void. We. 
Hu. 235. Plowd. 554, 214. Co. Lit. 5, 

As a feoffment is a Common law conveyance, 
and executed by livery, it makes a tranſmuta- 
tion of eſtate; but a conveyance on the ſtatute 
5 of uſes, ſuch as à covenant to ſtand ſeiſed, c, 
makes only a tranſmutation of and 
— — = pm wes be inrolled, 
but no livery made; it is no feoffment, 
but the inrollment ſhall ee d perſon to 
ſay that it was not his deed : but where a bar- 
n 
bargainor delivers livery and ſeiſin of 2 
according to the form of the deed, it has been 
held 2 good feoffment. 2 Lev. 77. Popb. 6. 
2 Auder. 68. | 

Where a-man makes a feoffinent, without any 
conſideration z by that the eſtate paſſes, but not 
2 — A feoft- 
ment in fee, made by tenant in tail, doth not 
give the inheritance of the tail, to the feoffee, 
nor is he thereby tenant in tail; for none mall 
be ſuch but he who is comprehended in the gift 
made by the donor: but it gives away all the im- 
— eſtate the feoffor had : tho if leſſce 
for life, and _ ps ew in fee, make a feoff- 
ment by deed, each grants his eſtate ; the leſ- 
lee his by livery, — the fee from him in re- 
mainder. Leon. 182. Plotud. 562. Heb. 335. 
b Rep. 15. 

A deed of feoffment is aways iel to a cor- 

and immoveable z as a houſe or 

Ec. And a feoffment of lands, to hold to 

the feoffee and his heirs, after the death of the 
ſeoffor, though livery be made upon it, yet it is 
2 void feoffment for * — 
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lands cannot r lea . nom 
for life in reverſion, after the death of another I verf 
is a good eſtate in reverſian. Hab. ey 1. 2 Nel, ders 
Ar 846 tte 03743505... eſtat 


feoffment was the general conveyance; but i 
very, and ſeiſin could not be made, by reaſon 
there as a tenant in poſſeſſion, the reverſim 
e and the particular i tenant attorn'd, 
Co. Lit, 49. Now: the deed of leaſe and releat 
has taken place of this deed ;, the ſtatute 27 # 
8. 6. 10, uniting the uſe to the poſſeſſion, vit. 
out actual entry; Se. 


rr 


22 We farm o, a Deed of ſtment. 

Els indentute made the day of, 6, i 
the fourth year of the reign of our fove. 
* reign Lord George; the, third, by the grace «i 
1 God King of Great Brilais, France and In 
5 land, detender | of, the faith, Sc. and in the yen 
* of Our Lord 1764. Between A. B. of the panh 
* of Sc. in the caunty of S. Gent. of the on 
Th art, and C. D, of, Sc. in county afore- 
* taid, eſq; of the other part, Muneſteib, That 
the ſaid A. B. for and in conſideration of the 
* ſum of three hundred pounds of lawful money and 
© of Great Brain, to him in hand paid by the . bar; 
< ſaid C. D. the receipt; whereaf the ſaid 4. 4. MF prer 
doth hereby confeſs and acknowledge, and for WF nan 
© other good cauſes and conſiderations him her- To 
< unto, moving, he the ſaid A. B. hath granted, WF C. 1 
© bargained and fold, aliened, enfeoffed, releaſed i the 
and confirmed, and by theſe preſents doth grant, 
* bargain and ſell, alien enfeoffand:confirm unto 17 
* the ſaid. C. D. his heirs and aſſigns for ever 4 
A that meſſuage or tenement fituate, G etly 


© nov 
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nom in the poſſdſſlom of, c: and alſo the re- 
verſion ann reverſibns, remainder and remain- 
ders, rents.” and ſervices thereof; and all the 
eſtate, right, title, intereſt claim and demand 
whatſoeverrof him the ſaid 4 Hof, in and to 
the fame preiniſſes, arxl of, in and to every part 
and parcel thereof: 7 bavenyd ts bolt Bk 
meſſuage'ortenement; and all and fingular the 
premiſſes above-mentioned> with” the uppurte- 
nances, untothe fail O. D. his heirs and dens, 
to the only proper uſe and behivof of him the 
ſad C. D. His heirs and aſſigns, for ever. And 
the ſaic A. B. for himſelf, his heirs and aſſigns, 
dath covenant and grant, to and with the ſaid 
C. D. his heirs. and aſſigns, that he the faid 
4. Bi now is lawfully and rightfully ſeiſed in his 
own riglit of à good, ſure,” perfect, abſolute 
and indefeuſible eftare of inheritance in fee- 
ſimple,” of anck in all and ſingular the ſaid meſ- 
ſuage anch premiſſes above Mentioned, and of 
every part and parcet thereof, with the o 98 
tenancts, without any manner of condition, 
gez limitation of uſe or uſes, or other 
matter, cauſe or thing, to alter, change, — 4 


or determine the ſame And alſo that he the 
ſad- A. Bie now hath good right, full power 
and lawful authority in his on right to grant, 


bargain, fell and convey the ſaid meſſuage and 


premiſſes ahove-· mentioned, with the appurte- 
nances, unto the faid C. D. his heirs and affigns, 
To che only proper uſe and behoof of the ſaid 
C. D. his heirs and aſſigns for ever, according to 


the true intent and meaning of theſe preſents: 


And alſo that he the faid C. H. his heirs and aſ- 


„ 


times for ever hereafter, peaceably and qui- 


etly, have, hold, occupy, poſſeſs and enjoy all 


* and 


ſhall and may from time to time, and at 
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and . — 
<© ed. to be hereby granted, our the appure 
E -nances; without " let, troubl 
© moleſtation,: — andidenial. of hing 
en his heirs or aſſigns, and of all ar 

every other perſon and perſons whatſoever chin 
999 
any of them. And further, that he the ſaid 4. 
6 pet heirs, and all and every other perſy 
and perſons, and his and their heirs, any thiy 
- having or dees in the ſaid meſſuage at 
miſſes above-mentioned, or any part thereof 

y, from or under him, ſhall and will at a 
6 . at the requeſt and coſts of it 
© ſaid C. D. his heirs or aſſigns, make, do and ei 

ecute, or cauſe or procure to be made, done ui ably 
executed, all and every further, and other la. abo 
ful and reaſonable grants, acts and aſſuram ill + 
6! EEDOY 
and more granting, — of cor 
< affuring of the nag Tr mother appt | 
0 den een 2. uo th i h0 f 
heirs and aſſigns, to 0 and 

©. behoof of the ſaid C. D. his — aſſign 5 
4 tor ever, according to the true intent and meas 

c 4 of theſe preſents, and to and for none other 

e, intent or purpoſe whatſoever. And lafth, 
q the faid A. . hath made, ordained, conſtituted Wale fc 
* and appointed, and by theſe preſents dot 

make, ordain, conſtitute and appoint E. F. ant 
„6. B. of, Sc. his true and -lawfub attornia 
jointly, and either of them ſeverally, for hin nd t 
and in his name, into the ſaid meſſuage ani. c. 
premiſſes, with the appurtenances hereby gran. Me en. 
ted and conveyed, or mentioned to be grantedWnheri 
and conveyed, or into ſome part thereof, in umſe 
the name of the whole to enter, and full and 


1 Peace: 
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peaceable poſſeſſion and ſeiſin thereof for him, 
8 take and have; and after 
| fuch poſſeſſion and ſeiſin ſo thereof taken and 
had, the like full and peaceable poſſeſſion and 
ſeiſin thereof, or of ſome part thereof, in the 
name of the whole, unto the ſaid C. D. or to 
We attornies in that behalf, 

ve and deliver; To: hold to him the faid 

his heirs: and aſſigns for; ever, 5 ng 
— Unis true —. and 
theſe preſents, ratifying, ii nad a and allow- 
ing all and whatſoever his ſaid attornies, or ei- 
ther of them, ſhall do in the premiſſes. In 
wilne t whereof. the parties firſt above named 
have to theſe preſent indentures interchange- 
er deer hands and ſeas, the day and year 
e | 


2. Les L 8 
E now in uſe; to convey any 

intereſt in lands to tenements, to r 
rho hath the poſſeſſion thereof. And this con- 
eyance by leaſe and releaſe amounts to feoff- 
eee after it the poſſeſſion, and 
beg the p the place of livery and ns required 


iu he making of it, a leaſe or in and 
ae for a year, or ſuch like term, is firſt pre- 
and executed; to the intent that by vir- 
hereof the leſſee may be in poſſeſſion of the 
ands intended to be conveyed by the releaſe, 
nd thereby, and by force of the ſtatute 27 H. 

c. 10. for transferring of uſes into poſſeſſion, 
' need to take a grant of the reverſion and 
nheritance of the ſaid lands, Sc. to the uſe of 
imſelf and his heirs for ever: upon which, 

e releaſe is made, reciting the releaſe for a 


year, 


Non 
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ear, and declaring the uſes. And in the; 
— a pepper- corn rent in the leaſe for: 


_ year is a good reſeryation, and ſufficient u 


raiſe an uſe, to make the leſſee capable of 
releaſe. 2 Vent. 35. A 
The leaſe for a year muſt have the words by. 
ain and ſell for money; and 35. or any other 
altho* never paid, will be a confi. 
deration ; whereupon the bargainee for a year i 
immediately in poſſeſſion, "on the executing d 
the deed, without actual entry: but if only th 
words demiſe, grant, and to farm let are uſed, i 
that caſe the leſſee cannot accept of a, releaſe of 
the inheritance until he hath actually entered 
and is in pofſeffion. 2 Lil. Abr. 435, 
A leaſe and releaſe make but one conveyanc, 
being in the nature of one deed : and to the 
perfection of this deed, it is required that he why 
makes the releaſe have an eſtate in himſelf, ou 
of which the eſtate may be derived to the re. 
lefſee; the releſſee is to have an eſtate in po- 
ſeſſion, in deed or in law, in the land where 
the releaſe is made, as a foundation for the * 
leaſe ; and there muſt be ſufficient words in lay, 
not only to make the releaſe, but to create and 
raiſe a new eſtate, or the releaſe will not be 
gout It is neceffary in all caſes where a r. 
eaſe of lands 1s made, that the eſtate be turned 
to a right, and there are two rights to the eftate 
and alſo to the poſſeſſion : or elſe there muſt be 
privity of eſtate hetween the tenant” in poſſe 
ſion and the releſſor, without which a releate 
will not operate. Co. Lil. 22. Mod. 252. 
Lil. Abr. 435. 111 | 
Incaſe a releaſe be made by one, that at the 
time of the making thereof Had no right; 0. 
to a man that at that time had nothing 1 
an 


Of Eſtates, Anceitozs, Heirs, &c. 


* Winds, fuch releaſe is void, becauſe he ought to 
il BW have a freehold, or a poſſeſſion, or privity. But 
ff a man make a leaſe for life, remainder for 
u life, and the firſt leſſee dies; and then the 
fi :ffor releaſes to him in remainder, before en- 


try, this is a good releaſe to enlarge his eſtate , 
he having an eſtate in law capable of enlarge- 
ment by releaſe before entry had. Noy Max. 
14. Co. Lit. 270. | 


ry A releaſe to a man and his heirs, will paſs a a 
a WWfee-ſimple; and if made to a perſon and the 
the Whei-s of his body, by this the releſſee hath an 
_n WMecſtate-tail. And where a man releaſes to another 


all his right which he hath in the land, without 
uling any more words, as to hold to him and 
is heirs, c. the releſſee hath only an eſtate for 
life. Dy. 263. h 

Theſe releaſes, that enure by way cf paſſing 
away an eſtate, may be made upon condition, or 
ith a defeazance ; fo as the condition, Ec. be 
ontained in the releaſe, or delivered at the fame 
ime with it: and there may be in this deed a 
cital, covenant, warranty, Sc. 

A confirmation is in nature of a releaſe, where 
ne having right unto lands makes a deed to him 
ho has poſſeſſion of them, to enlarge his eſtate, 
dr make his. poſſeſſion perfect. And it is like- 
iſe a means whereby a voidable eſtate is made 
ure and unavoidable. Co. Lit. 295. 

And this confirmation which is often joined 
0 leaſe and releaſe, may be for perfecting an 
ate, by making a conditional 155 abſolute; 
or for increaſing it; as where an eſtate for years 
made leaſe for life, &c. or it may be for di- 
uſhing, by confirming the eſtate of a tenant 
t a leſs rent: but the prior eſtate muſt not 
e void; for a confirmation will have no effect 
upon 


AKK A . 


FKS 


189 


1 : \ Cx * - — ue VA ay, Sg . 
„„ n 2 5 iy 
z 2 ay „ 43 wv 
a4 NIN . .. N — * 3 Px 3 
— — — — — - — — — 
* pe an » + = — _— w — — — 


I 
— 


* * 
— - — . — 2 
ho —— 
2 


— 
—ĩ 


Re 
on ACTED” N 
. 


190 


Okt Eſtates, Ancefto2s, Heirs, &c, 
upon an eſtate that is void in law, or deterniy 
ed. Co. Lit. 301. ö 

If tenant for life grant a rent- charge, Gt. y 
one and his heirs, he in reverſion is to confirm 
it; otherwiſe it is good only for the life of tenu 
rennen 


* r #=. x mar 
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Form of a leaſe for a Year, wherem ; 
ground a releaſe. 


c HIS Indenture made, Sc. Between A. 
6 of, Sc. of the one part, and C. D. d 
Ec. of the other part, Witneſſerh, that the ſai 
H. B. for and in conſideration of the ſum d 
« five ſhillings of lawful Britiſh money to hin 


in hand paid by the faid C. D. the rect 
« whereof is hereby acknow he the ſa 


A. B. hath granted, bargained and fold, and 
by theſe preſents doth grant, un and fel 
«< unto the faid C. D. All that meſſuage or te 
« nement. Sc. with the rights, members and 
« appurtenances thereof, ſituate, lying and beim 
© in, Fc. in the county of S. and all houſe, 
« edifices, buildings, gardens, orchards, lands 
« meadows, commons, paſtures, feedings, tret 
woods, underwoods, ways, paths, waters 
« water-courſes, eaſements, profits, commod 
© ties, advantages, emoluments and hereditz 
ments whatſoever to the ſaid meſſuage or tt 
nements belonging, or in any wiſe appertaining 
or which now are or formerly have been ac 
cepted, reputed, taken, known, uſed, occupued 
or 907 to or with the ſame, or as pan, 
parcel or member thereof, or of any part there 
* uf; and the reverſion and reverſions, remain. 
* der and remainders, rents and ſervices 4 


„ 


BOSE — 


2 


= I & 


and Aſſigns, 


the Kal of St. Michael! the Archangel, 


from the firſt day of this Inſtant, 
Ge. for and during and unto the full end and 
term of one — , from thence next 
and immediately enſuing and following, and 
fully to be compleat and ended : yilding and 
| one pepper corn in and upon 
if de- 
manded : To the intent that by virtue of theſe 
ts, and by force of the ſtatute for tranſ- 
ing of uſes in poſſeſſion, he the ſaid C. D. 
may be in the actual poſſeſſion of all and ſin- 
gular the ſaid premiſſes above-mentioned, with 
the appurtenances, and thereby be enabled to 
_ and take a grant and releaſe of the re- 
n and inheritance thereof, to him and 
his heirs, to the only proper uſe and behoof 
of him the ſaid C. D. his heirs and aſſigns for 
ever, In Wineſs, &c. 


De Form of tbe releaſe and Conveyance of 


the Lands. 


HIS. Indenture made the day and year 

Sc. Between A. B. of, Sc. of the one 
part, and C. D. of, Sc. of the other part, 
witneſſeth, that the ſaid 4. B. for and in con- 
conſideration of the ſum of ſix hundred pounds 
of lawful of Great Britain, to him in 
hand paid by the ſaid C. D, the receipt * 
* I 
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© theſe preſents dotfr fully freely and abſolurf 


<-ſtate, right; title, intereſt, claim and dem 
* whatſoever, as well in equity as in law, 


Ot Etkates, Anteſtote, Vitet5 Ke. 
© of the ſaid, 4. B. doth hereby confeſs and at 
© knowledge, and for divers; dtherigovd cu 
and con lerations him thereunto moving, by 
the ſd A. B. fihib granted, bargained ay 
© fold, aliened, releaſed and 'confiftned; and h 


grant, N and fell,” alien, Mela and con 
firm unto the ſaic C. D. ein his actual poſſe. 
* ſion now being, "ri of a bargain anl 
© ſale to um for- one year, by in 
denture bearing date the day next before th 
, * da of the date of theſe preſents, and by for: 
the ſtatutes for transferrmg-of uſes into pc 
00 and to his heits an for et 
% * i that -mefluage'-or tenement, Sc. wich th 
: and- — thettel 
© ſirute, ing and being in, e, in the com 
© ty of, Ce. aforeſaid,” and all houſes; edifice, 
In «dos, commons gardens, -orchards,” lands, me. 
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ments . to hs aid incline or 
nement belonging, or in any wiſe ap 
or which now are, or formerly have been x 
* cepted, reputed, taken, known, uſed,” occupid 
or enjoyed, to or with che Tame, or 2s pn 
parcel or member thereof, or of any Part ther 
of; and alſo the reverſion and reverfions, i 
* Mmalnder and remainders, rents and fervited 
all and ſingular the ſaid premiſſes above-me! 


© tioned, and of every part and parcel theres! 
with the appurtenances; and alfo all the 


* him the ——— 
gl 


[ 
Lc C. D. his heirs and aſſigns: To bave and to bold 
ce ſaid meſſuage or tenement, lands, heredi- 
and all and ſingular the premiſſes 
a abovementioned, and every part and parcel 
ee: RF thereof, with the 8 unto the ſaid 


— that he the ſaid A. B. now is the 
true, lawful and rightful owner of the ſaid meſ- 
ſuage, lands, tenements, hereditaments and 
premiſes above-mentioned, and of every part 
or parcel thereof, with the appurtenances. 
And alſo that he the ſaid A. B. now is law- 
fully and rightfully ſeiſed in his own right, of 
a good, ſure perfect, abſolute and indeteaſible 
eſtate of inheritance in fee-ſimple, of and in 
all and ſingular the premiſſes above-mentioned, 
with the appurtenances, without any, manner 
of condition, mortgage, limitation of uſe 
and uſes, or other matter, cauſe or thing to 
alter, change, charge or determine the fame. 
O | 


And 
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cCiaments, ſeizures, bonds, annuities, writing 


Df Eftates, . Anceſtozs, Peirg, &c. 9 
© A#4 that he the faid A. B. now hath. god cv 
ght, full power, and lawful authority, in * th 
n right, to grant, bargain, ſell and convey WF the 
„the al me meſſunge, lands, tenements, here, . che 
© tatnents, and all and ſingular the premiſt: Wi fro 
above - mentioned, with the appurtenances, un 
< to the ſaid C. D. his heirs aſſigns, to the 
only proper uſe and: behvof of the ſaid C. ) 

© his heirs and aſſigns for ever, according u 
the true intent and meaning of theſe preſent 
© And alſo that he the faid C. D. his heirs and 
© aſſigns ſhall and may, at all times for ev 


© hereafter, peaceably and quietly” have, hold 


© occupy, poſſeſs and enjoy all and ſingular the 
ſaid meſſuage, lands, 'tenements, hereitz 


© ments and premiſſes above-mentioned, with 
the appurtenances, without the let, trouble 
* hindrance, moleſtation, interruption and de 
© nial of him the ſaid J. B. his heirs or alligns 
© and of all and every other perſon or peria 
©, whatſoever : And that freed /and:diſcharged, a 
© otherwiſe well and fufficiently ſaved and key 

« harmleſs and indemnified of and from all for 
mer and other bargains, ſales, gifts grant 
© leaſes, mortgages, jointures, dowers, utes 
„wills, intails, fines, poſt-fines, iffurs, amer: 


© obligatory, ſtatutes merchart and of the ſt 

ple, recognizances, extents, judgments, eue 
© cutions, rents and arrearages of rent, and d 
and from all other charges, eſtates, rights 
« titles, troubles and incumbranees whatloeve;, 
© had, made, committed, done or fuffered, by tix 
* taid A. B. or any other perſon or e what: 
© ſoever, claiming or to claim, by, m or unde! 
him, them, or any of them. And farther, that 
5 he the ſaid f. B. and his heirs; and all and 


4 « ever 


Ok Eſtates, Qnceltozs; Þeirs, &c. 
every other perſon and perſons, and his and 
their heirs, any thing having or claiming in 
the ſaid ꝓremiſſes above-mentioned, or any part 
thereof, by, from or under him, ſhall and will 
from time to time, and at all times hereafter, 


„ upon-the reaſonable requeſt, and at the coſts 
0 and c of the ſaid C. D. his heirs or aſ- 
D fighs; do and execute, or cauſe or pro- 
g 1 cure to be made, done and executed, all and 
ents every ſuch further and other lawful and reaſon- 
and able act and acts, thing and things, device 
eve and devices, conveyance and conveyances in 
wold the law whatſoever, for the further, better, 


and more perfect granting, conveying and al- 


dit; furing of all and ſingular the ſaid premiſſes 
wi above- mentioned, with the appurtenances, un- 
ab to the faid C. D. his heirs and aſſigns, to the 
only proper uſe and behoof of the ſaid C. D. 


* his heirs and aſſigns for ever, as by the ſaid 
n C. D. his heirs or aſſigns, or his or their coun- 
„ ſel learned in the law, ſhall be reaſonably de- 
ken viſed or adviſed and required. And laſtly, it is 
fo covenanted, granted, concluded and agreed 
upon by and between the ſaid parties to theſe 
preſents, and the true meaning thereof allo is, 
ner and it is hereby ſo declared, that all and every 
no” fine and fines, recovery and recoveries, aſſu- 
ts" rance and aſſurances, conveyance and convey- 
ex ances/in the law whatſoever already had, made, 
| dF levied, ſuffered, executed and acknowledged, 
or at any time hereafter to be had, made, le- 
ve vied, ſuffered, executed and acknowledged, 
te by or between the ſaid parties to theſe pre- 
. fents, or either of them, or by or between 

them or either of them, and any other per- 

* ſon or perſons whatſoever, of the taid premiſſes 
andy - above-mentioned, with the appurtenances, or 
en O 2 * any 
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196 Ok Eſtate, nceſtozs, Heirs, Ke. 
any 128 thereof, either alone by "itſelf, ; 
* jointly with any other lands, tenements 9 
© hereditaments, hal be and enure, and ſhall h 
adjudged, eſteemed and taken to be and enur 
* as for and concerning all and ſingular the yr. 
* miſſes above-mentioned, with the appum 
© nances, to and for the only proper uſe and he 
* hoof of the ſaid C. D. his heirs and aſſign 
© for ever, according to the true intent ay 
© meaning of theſe preſents, and to and for nat 
other . intent or purpoſe whatſoever. | 
* Witneſs, &c. | 


3. Bargain and ſale is a deed or inſtrumay 
whereby the property of lands and tenemem 
is for valuable confideration granted and tr: 
ferred from one perſon to another: it is call 
a real contract, upon a valuable conſiderati 
for paſſing of lands, tenements and heredi 
ments, by deed indented and inrolled. Alſo d 


where a recompence is given by both the px 
ties to the bargain ; as of land for money, at 
money for the land, Sc. 2 Inſt. 612. U 


Abr. 206. 

Where lands are bargained and ſold for mone 
only, the deed is to be inrolled; if in conſid 
ration of money and natural affection, Ec. th 
eſtate will pafs without it. And a bargain al 
ſale paſſes the freehold of the lands, alſo rem 
ſions, remainders, Cc. without livery and & 
ſin; and a rent may be reſerved out of it þ 
deed inrolled : but if the bargain and fale 

tor money, it cannot be to one man to the ut 
of another, but to the bargainee only. If on 
bargain lands of which another perſon is 
ſſion, and claims title to, the deed is nd 


FO | | 
good; unleſs the bargainor enter, and del 


Of. eſtates, Anceſtors, Veirs, &. 


2 an the ground, Sc. and hath good 
ile; and 2 bargain and fale by a man who 1 1s 
ot in poſſeſſion, nor receives the rents, tho' in, 
anſideration of money, will not be good, with- 
» > ARA Lev. a 8 Rep. 93. Dy. 155. 

Abr-,209. 


0 for a competent ſum of money, is a good 
onſideration, but not the general words for di- 
ers conſiderations, &'c. If money is mentioned 
o be paid in a bargain and ſale, and in truth, 


ay wag a 9 75 and ſale, becauſe no aver- 
. hat which is expreſly affirm- 
C by th except it comes to be queſtion - 
d whether fraudulent or no. Altho' a ex- 
ls a, conſideration. upon a, purchaſe, by Style 
s will be no proof upon a trial, that the mo- 
ey was actually paid; but it is to be made out 
witneſſes. Co, Rep. 176. 11 Rep. 25. Dy. 
„ die 370. 
he deed of bargain and fale being made on 
od conſideration, neither the death of the bar- 
aindr or bargainee before inrollment hinders the 
aſling of an eſtate: but until the deed is inrol- 
d, the eſtate of freehold is in the bargainor ; 
the, bargainee cannot hring an action of treſ- 
ore entry had, tho he may ſurrender, 
len, Sc. and a Hy Sai before inrollment, tis 
ud, may ſuffer a recovery: alſo he ſhall have 


ain and ſale, and before the inrollment. Hob. 
36. Jac. 52, Vent. 361, Sid, 310. 

inrollment | is to be in one of the courts 
t Weſtminſter, or in the county where the lands 


O 3 Sc. 


Thr muſt | be a. good conſideration given, or 
id to be given ag lands in theſe deeds , - 


o money 1s I ome of our books tell us this 


nt which grows due after the date of the bar- . 


before the Cyſtos Rotulorum, juſtices of peace, 
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| Of Eſtates, Anreftozs, Þeſrs, & : 

Fc. and the deeds are to he thus intolled withi 
ſix months by ſtatute, to be accounted at tweny. 
eight * by the months: tho' this extend 
only to bargains and ſales of inheritance ay 
freehold; and not to a batgain and ſale of leak 
for years. &:. which are good though not in 
rolled, nor by deed indented, c. If ſeveral fe 
a deed of bargain and fale, and but one acknow 
ledge it, and there upan the deed" is intolled; 
this is a good inrollment within the ſtature n 


H. 8. c. 16. Style 462. 


In caſe two ban and fale$ are made of th 
ſame lands to two ſeveral perſons, and the lf 
deed, is firſt inrolled ; if afterwards the firſt det 
is alſo inrolled within ſix months, the firſt bum 
ſhall have the land; for when the deed is ini 
led, the bargainee is ſeiſed of the land from th 
delivery of che deed, and the inrollments ſh 
relate to it. The ſtatute of inrollment ſays, the 
the eſtate ſhall not veſt, except the the deed be i 
rolled; and then it velts preſe ently, by the ſtatu 
of uſes, and ſettles, ab initio, Mod's Inſt. 266 
Danv. . 606. a+” an 

Not only hay but rents, advowſons, tiths 
Sc, may be granted by bargain and ſale, in fe 
ſimple, fee- rail for life or years; but commonl 
it is of land in fee-fimple. If a tenant in t 
grants all his eſtate to a man and his heirs ; th 

rantee Hath but an ęſtate for the life of tenat 
in tail: and where tenant for life bargains ail 
ſells his land, by deed inrolled, *tis' a forfeitun 
of his eſtate. N 176. Lit 613. 4 Li. 
251. 


and 
under 
pro. 
Ways, 


ſaid 


{19ned 


« 4 
»+4 * " 
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thin 52 Lee 481 «It! Xa 
"rom of a common bargain and ſale of 
end; lands | 

and | ; J. Ne he 1 Nh 


HIS Indenture made, &c. Between A. B. of, 
T &c. of the.one part, ang C. D. of, &c. of the 
other part, witneſſeth, that tht faid A. B. for and in 
cnfideration of the ſum of, &c."to bim in band paid 
hy the faid C. P. the receipt whercef the ſaid A. 8 
doth hereby acknowledge, He ibe /aid A. B. Ha 


ned, bargained and eld, aliened and confirmed, 
28 J) theſe preſents Joth grant, bargain and fell, 
een and confirm unto the ſeid C. D. bis beirs and 


uns for ever, All that meſhage or trnement fituate 
and lying, Be. and alſo all lands, trees, words, 
underwoogs, tithes, commons, common of paſſure, 
profits, commaities, advanlages, hereditaments, 
ways, waters and appurtenances bat ſoever to the 
ſaid meſſugge or tenement and premiſſes above. men- 
tioned belonging or any wiſe appertaining : and alſo 
the reverſion and reverſions, temeinder and re- 
mainders, rents and fervices of tbe. faid prems{ts, 
and of every part thertef ; aud all the eftate, 
right, title, intereſt, claim and demand whet[gever 


of bin: the ſaid A. B. of, in and 19 the [aid meſ ge, 
ray emen and premiſſes, and every part thertof : To 
te have and to hold the ſaid meſſuage or tenement, and 


all and fngalar the faid premiſſes above mentioned, 
and every pert and parcel thereof, with the appur- 


to the ouly proper uſe and beboof of the ſaid C. D. 
his beirs and affigns fer ever. And the ſaid A. B. 
for him and his Firs, the faid meſſuage or tenements, 
and premiſſes, and every part therecf, againſt bim and 
bis heirs, and atainſt all every other perſon and 


94 us, 


tenances, unto the ſaid C. D. bis beirs and offigns, . 


perſans whatſoccer to the ſaid C. D. his heirs and 
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affigns,. ſhall and will warrant and for ever 2 
4 thoſe projets. In witneſs, aa 


9 »hprid 4 seen 141 


The e deed. Ly e Abd ſab is is falle y 


8 


is ebe remembred, That the Da), Se. thi 

3 in ſhe ſame term, before the lord the tin 

at Weſtminſter, came A. B. of, &c. in the county of 
S. gentleman, in bis proper 7 and brought be 
in the court. of the ſaid lord the now king before ti 
king himſelf at Weſtminſter, a certain indent 
tohich- be'\acknowledged' to be bis deed ; and bt & 
fired; that tbat indenture in the court of the lard th 
now king, before the ſaid lord the king at Weitmin, 
ſter, might be inrulled of record: and it is inrilld 
in form rg that is 40 ſay," This Indentur 
enen nd. ſo Wake the. 4 verbatim.) 


Mt 1 "Fits eee A fine lr l. e 
ment or Conveyance upon reco or e 
and aſſuring of 2 tenements, * 
ledged in the King's Court by the cogniſor to be 
the right of the cogniſee. Or it is a covenant 
made before juſtices and entered of record, for 
conveying lands, tenements, or any Aer inhe- 
ritable, to cut off all controverſies, 

Anciently a fine was a determination of are 
controverſy; but now it is generally a feigned 
action upon a writ of covenant, &c, and fup 
poſes a controverſy where in reality there is 
none, to ſecure the title that a man hath in 
his eſtate againſt all men; or to cut off intails 
and with more certainty convey the title of 
lands, &c, and paſs the inheritance thereof, 
though i it be not controverted, to whom we wy 
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gt. And a fine may be levied on a writ of 
right, Cc. in any real action: and being levied 
in the King's court, therefore it binds women 
covert, being parties, and others whom ordinari- 

| ly the law diſables to act. Weſt. Symb. par. 2. 
There are four ſorts of fines : a fine ſur cogni- 
zance de droit come ceo, &c. ſingle, which is the 
principal, and ſureſt kind of fine, it giving pre- 
tin bent poſſeſſion to the cogniſee, without writ of 
ly f WW execution : a fire ſur done, grant and render, 
ber BY called a double fine, whereby the cogniſee after 
* releaſe and warranty to him by the cogniſor, 
n grants and renders back the lands, c. and this 
 d WW render is ſometimes of the whole eſtate, and 
4 WW ometimes of a particular eſtate with remainders 
nn. over; alſo ſometimes. with - reſervation of rent, 
and clauſe of diſtreſs, Sc. A fine ſur copni- 
um ance de droit tanlum, which is a fine executory, 
eenerally uſed to paſs a reverſion; and ſometimes 
made of of by tenant for life, to releaſe to him 
ree, in reverſion : when a reverſion is paſſed by it, 
ing WWW then it is expreſſed in the fine that the particular 
ow- Wl eſtate is in another, and the cogniſor willeth that 
| be che cogniſee ſhall have the reverſion, or that the 
ant land ſhall remain to him after the other eſtate 


rs ſpent. A fine ſer conceſſit is where the cog- 
be: nifor is ſeiſed of the lands, and the cogniſee 

hath no freehold. therein, but it. paſſeth by the 
ei fine; it is uſed to grant away eſtates for life, or 
ned By years, and is alſo cxecutory, ſo that the cogniſee 
up- WY mult enter, or have a writ of habere facias ſeiſi- 
en to obtain poſſeſſion, if the party to whom 
in Wh the eſtate is limited, be not in poſſeſſion at the 
ils Wy une of levying the fine. 2 Ii. 513. 2 Rep. 


56. . 5 Rep. 38. Plowd. 268. 
Fines are likewiſe with proclamations or with- 
out; a fine without proclamation is a fine : the 
om- 
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Comtnon law; and the fine with proc lamatiomz 
is termed a fine according to the ſtatutes, and 
this is the beſt fort, and moſt uſed : and if ther 
be error in the proclamations, . it ſhall be 

fine at Common law. And f nes are noy 
evied in the court of Common Pleas, at Weſtmin. 


ter, on account of the ſalemnity_ thereof, c. 


dained by the ſtatute of 18 Edw. 1. They may 
be acknowledged before the lord chief juſtice d 


C. P. às well in as out of court; and two of th 


juftices of the fame court have power to take 
chem in open court: alſo juſtices of aſſiſe may 
qo it; but they do not uſually certify then 
vithour a ſpecial writ af dedimus poteſtaten: 
and by commiſſiogers in the country fines may tt 
taken, impowered by dedimus poleſtalem, one 
whereof named *ris ſaid muſt be a knight; the 
commiſſions, general and ſpecial, iſſue out of the 
Chancery. af. 18 Ed. c. 7. 1 R. 3. f. 4 
4 H. J. c 24. 32 H. 8. c. 36. 3 Rep. 86.1 
. 12, Dy, 24 . oe 
A perſon ſeiſed of an eſtate in feg-ſimple, fer 
tall general or ſpecial, tenant in remainder, « 


reverſion, , may levy. a fine: ſo may tenant far 


life, to hold to the cogniſee for the life of te 
nant for life; but tenant for years cannot levy 
fine of his term. - Theſe fines may be levied d 
all things in eſſe at the time of the fine, which 
are inheritable ; though not of things uncertain 
or of lands held in tail by the king's letters pa 
rent, Sc. And lands bought of ders perſons, 
by ſeyeral purchaſers, may pals in one fine, u 
fave charges; but the writ of covenant muſt be 
brought againſt all vendors, and every vend! 
warrant againſt him and his heirs: and on! 


fine uſes may be raiſed and created, c. declared 
by indentures before or after levying the = 
Alle 


Ok Eſtates, Anceſtozs, Yefrs, &c. 
lons Alt by fine, almoſt any kind of contract may be 
and WW made and expreſſtd. 3 Rep. 77. 5 Rep. 124. 
here Co. Re . 76, KIB | | 

nt chere are in every fine ſeveral parts. 
no . An original writ, uſually a writ of covenant. 
nin. 2. The /icentia concordandi, or king's licence, 
or. for which the king hath a fine, called the king's 
wer. 3, The concord itſelf, containing 
e of ent between the parties how the land, 
the 2 ſhall paſs, being the foundation and fub- 
ake ſtance of the fine: and *tis faid, the concord be- 
nay WW ing the complete fine, it ſhall be adjudged a fine 
em of chat term in which” the concord was made, 
mM; and the writ of covenant returnable. 4. The 
be note of the fine, or abſtract of the original con- 
o tract, left with the chirogtapher. 5. The foot 
of the fine, which includes all, ſetting forth the 
day, year and plaee, and before vat juſtices the 
concord was made, Sc. of this there are inden- 
tures made forth in the office, which is called the 


ingroffing of the fine. In the levying of fines, 


re. f either of the parties cogniſars die, after the 
o Kking's filver is entered, the fine ſhall be finiſhed, 
fu and be gqod: *ris otherwiſe if they die before, 


it all avoid the fine. Rep. 76. 2 Inft. 511, 
517. Co, Lit. 9. Salk. 341. 
If there be want of an * original, or not writs 


ic of covenants for lands in every county; or if 
un, there is any notorious error in the ſuing out a 
p.. fine, or any fraud or deceit, Sc. Writ of error 
ns, may be brought to make void the fine, but a 
to fine ſhall not be reverſed for ſmall variance, which 
be vill not hurt it: nor is there occaſion for a pre- 
ior dciſe form in a render upon a fine, becauſe it is 
only an amicable aſſurance upon record. No 
e fingle fine may be with a remainder to any other 
ne. ets, 


See Cole s Law Tracts, 25 J in notes. 


perſon 
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ter their enlargement; perſons out of the realn 


the lands, only a poſſibility at the time of levy 


Of Eſtates, Anceſſozs, Helrs, &c, 
perſon not contained in it: though if A. ley} 
uch a fine to B. who by the fame. concord 

rants and renders back the land again to A, for 
ſite remainder to his wife for life, remainder ty 
A. and his heirs ; this will be a good fine. C 
Lit. 9. 5 Rep. 58. Plot. 24. 

A feme covert levying a fine with her hu. 
band, is to be examined in private whether ſhe 
does it voluntarily, and not by compulſion, for 
without her voluntary conſent. the fine canng 

aſs : and women coverts, and infants ought u 
be cautious in levying fines ; if a married woma 
levy a fine with ber huſband of her own. lands 
ſhe cannot reverſe, it during the huſbands lit 
or after his death; and if it be of her jointur, 
ſhe will loſe her thirds : fines, levied, by infant 
muſt be reyerſed during their minority, or tn 
are good againſt them, iſ. pl. 53. ,50 Ein 


3+. Dy. 5 7 My od * aal 457 1441.8 
After 7 5 is paſſed, the privies in blood; x 
the heirs of the gogniſor, are barred preſently; 
but ſtrangers to the fine have five years to enter 
and claim their rights, &c. And the like tine 
have infants after their full age; feme covers 


after the death of their huſbands ; priſoners, a. 


after their return, Cc, But if a feme coven 
dies while ſhe is covert, being no party to the 
fine; or a perſon in priſon dieth whilſt. there; 
or one beyond ſea at the time of the fine levied 
never returns; in theſe cafes the heir is not l. 
mited to any time. A future intereſt, as in r. 
mainder or reverſion, cannot be barred by 
fine, until five years after it comes in being: 
and where there is no preſent nor future right to 


ing the fine, &c. a perſon may enter and ar 
: Wnen 
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when he will. Plowd. 367. 1 Rich. 3. c. 7. 2 Inſt. 
519. 2 Rep. 93. T. Raym. 151. 10 Rep. 49. 

If a fine according to the Common' law, be 
now levied, he that hath right may make his 
claim or entry, c. at any time to prevent the 
bar: by ſtatute; claim or entry to avoid the bar 
of a fine, is to be made in five years; and no 
entry or claim, ſhall make an avoidance of any 
fine with proclamations, unleſs an action be com- 
menced within one year after ſuch entry, and pro- 
ſecuted with effect. Co. Lit. 254, 262. dat. 
R. 3. c. 7. 4 Ant. c. 16. | 

An eſtate mult be deveſted and put to a right, 
before a fine bars; when it is turned to a right, 
and then there comes a fine, and non- claim, tis 
a perpetual bar. One that at the time of the 
fine levied, had not any title to enter, ſnall not 
be barred thereby: this in caſe of a future in- 

creſt; not turned to a right, wherein a man is 
not bound to claim ; and extends not to tenant 
in tail, barring his iſſue. If a perſon doth levy 
fine of my land, while I am in poſſeſſion, this 

ne will not hurt me; nor when a ſtranger le- 
ies a fine of my lands let to a tenant, if the te- 
nant pays me his rent : and if there be tenant 
in tail, remainders in tail, Sc. and the firſt te- 
nant in tail bargains and ſells the land by deed 
inrolled, and levies a fine to the bargainee; 
here the remainders in tail are not bound, tho? 
hve years paſs without claim; for the law ad- 
judges them always in poſſeſſion. 9 Rep. 106. 
2 H. 8. c. 36. Carter 82, 163. 

If tenant in tail be difleiſed, and the diſſei- 
lor levy a fine, and five years paſs, without claim, 
that ſhall bind his iſſue. And a fine will bar the 
heirs in tail; but not the remainders or rever- 

17 ſions: 
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alſo it will be a bar of the eſtate whereof the tt 


Ok Eltater, Auceſtozs, Helre, &c. : 
ſions: but recoveries bar them all. Gro: Elna 
896. | I Aa rh | 

A recovery is icio juris, or a formal act h 
conſent, uſed where a man is deſirous to cut gf 
an eſtate- tail, Sc. and for the better aſſurana 
of lands and tenements, upon which uſes my 
be limited and raiſed. It is much of che ſam 
nature of a fine, though better in regard it ban 
remainders and reverſions: and recoveries ar 
much favoured by the law, many of the inhen. 
tances of the kingdom depending upon thek i 
ſurances. 5 Nep. 40 N | 
This common recovery ſuppoſes a recompeng 
in value, to all perſons that loſt the eſtate: and 
it is either with ſingle, double or treble vouchs, 
The recovery with ſingle voucher is uſed to by 
the tenant in tail, — his heirs, of ſuch eſta 
tail which is in his poſſeſſion, - with rhe remain 
ders depending upon it, and the reverſion expec 
tant thereon which others have; and of all lea 
and incumbrances derived out of fuch remaindr 
or reverſion, The recovery with double vor 
cher is to bar the firſt voucher, and his heirs, d 
every eſtate at any time in him, or any of hs 
anceſtors, whoſe heir he is of ſuch eſtate ; and 
all others of right to remainders and reverſion 
dependant and expectant upon the ſame, and al 
leaſes and incumbrances derived out of then; 


nant was then ſeiſed in reverſion or remainde; 
Sc. The recovery with treble voucher is u 
malte a perpetual bar of the eſtate of the tenant 
and of every ſuch eſtate of inheritance that 4 
any time had been in the firſt or ſecond voucttt 
or their anceſtors, whoſe heirs they arte; and a 
well of every reverſion thereupon depending, * 


of all leaſes, eſtates, charges and incumbrancts, ecov 
: derived 


is WR oeriied out of any reverſion or remainder. Co. 
Lit. 102. 10 Nep. 37. 2 fol. Abr. 204. 

br Noy 88% N N 

in proſecuting recoveries there is a colourable 

ance ant; wherein there is a demandant, and a te- 

nant, and one called to warrant upon a ſuppoſed 

warranty, who is the common vouchee ; the de- 


ben mandant is ſuppoſed to come into court, and the 
common vouchee to make default; and with- 
en raw in contempt of the court; whereupon 
e of Wjudgment is had, that the demandant, againſt 


hom there is no defence, {hall recover the land. 
\nd in a recovery with ſingle voucher, the writ 
of entry muſt be brought againſt tenant in tail in 
poſſeſſion, and he is to vouch the common vou- 


bu chee: but if the recovery be with double or tre- 
as le voucher, then by fine, feoffment or kate and 
Nr leaſe, Sc. you are to diſcontinue. the eſtate, 
pec- and make a tenant of the frechold of the land; 
und thereupon bring the writ againſt that tenant, 
nnd he is to vouch the tenant in tail, and he the 


ommon vouchee ; and then judgment is given 
or the demandant againſt the tenant, and for 
he tenant to recover in value againſt the vou- 
hee, and fo the firſt vouchee againſt the ſecond, 
fc. as the recovery is brought, 10 Rep. 39, 
42. Co. Lit. 224. Wood's Injt. 252. 

To every recovery there muſt be a good te- 
ant to the præcipe, or it will be vor: a reco- 
ery has been held good where a ſtranger that 
had nothing in the land was made tenant to the 
precipe with the tenant in tail; for the ſuppo- 


t ed recompence in value ſhall go to him who 
hee, oft the eſtate. If tenant for lite, and he in re- 
dg vader in tail fuffer a common recovery, and 
„och vouch the common vouchee : it is no good 


recovery to bar the iſſue in tail, becauie he in 
ved remainde 
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358. Co. Rep. 15. 


the conſent of him in remainder, the recoven 
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remainder was not tenant to the pretipe, bein i... 
not in poſſeſſion. But where there is tenant fy vert 
life, the remainder in tail, with reverſion, or Rabe. 
mainder in fee; if the tenant for life is imple 
ed by agreement, and he vouch the tenant i 
tail, and he vouch over the common voucher, 
this will bar the remainder and reverſion in ft 
though he in remainder or reverſion did never 4 
ſent to the recovery. 2 Lil. Abr. 425. Vat 
3 Rep. 60. 

In caſe tenant for life ſurrenders to him in 
mainder in tail, he may bind the remainder a 
reverſion expectant upon his eſtate : though f 
tenant for life alone ſuffer a recovery, withou 


is void. And here if tenants in tail after pol 
bility of iffue extinct, tenants by the curteſy, a 
for life, ſuffer a common recovery by com 
without the aſſent, and to the prejudice of hin 
in remainder or reverſion ; not only the rec 
very ſhall be void, but it will be a forfeiture d 
the eſtate of ſuch renants. Co. Lit. 362. Su 
14 Eliz. c. 8. 

It was formerly a queſtion, if there was ate 
nant in tail, remainder for years, and tenait 
in tail ſuffers a recovery, whether the leafe fo 
years be barred or not? becauſe it was infiſted 
that no recompence can go to this, being a chu 
tle : but the court adjudged, that this leak 
ſhould be barred, and fo the conſtant experienc 
had been. 2 Lev. 30. Mod. Rep. 110. A rec 
very ſuffered by tenant in tail, after he himſel 
hath made a leaſe of the lands, or entred into 
ſtatute, will make the leaſe or charge, that beton 
was voidable, good againſt the iſſue in tail, 1 
him in remainder or reverſion ; and the rec 

vero 


St Ebates Wade b 7 xc. 


vert ſhall bold the. lands char ged, and ſubject to 

dhe leaſe made by tenant in tall, 1 Reb. 25. 
A common m#covery. is the beſt aſſurance a 

man can have, ſo as to ſell or diſpoſe of his c- 


0 

od ſtare as he Pleaſes i ckcaptiem act of parliament. 
Bat a recavery where is a privity 
ui laws: as che, illne of tenant in tail, and he in 
emainder, reverſien c. Strangers are not 


by a; fine : not ſhall it bar the den. who claims 
n a5 And not by deſcent; or when 
here is an executorꝶ eſtate, Which. depends upon 
„nor autent granted by the te- 
pant. in tall, Hg. And recveries — avoided 
22 by fraud, to decgννpurchaſers c. 
ke oy ore ee 3: Repe 5. 
Lavi 2246, 3 152 6 
Td re yexes · are ſufered iin the: Corbi 
tenants. and yanchers perſonally in 
burt, r / Aftormies 4 and ſometumes by. Jar- 
gy ie e cauntry on a gedimus poieſl atem, & c: 
4 — in a recovery art amendable 
5 time after, the, zecovery'. had;; but for 
<ripr in the proceedingsun mutter of fub- 
— 4 recovery, may be made void, either by 
writ of error, or by pleadiag:z\ or by motion in 
ourt,, praying ee kb 8 Rep. 
62. 0. Lit, 104. Had der - BY 
As. My ber and — are a bar, and dock 
 eſtares before mentioned; fo. by indentures 
d lead the uſes thereof, new eſtates and intails 
re limited and crazed be 40 farther fines 
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barred by a recovery and, non-laim, as they are 
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The find of a præcipe 4 8 of 
fine ſur cagniæance de droit, &c 


Wilts, 10 wit, Command A. B. that Dd 
without delay, perform 10 C. 
the covenant made between then, 
of one meſſuage, one ' collage, tt 
acres. of land,” twenty aces o 
paſture, &c. - with the appurt. 
nancts in W. And unleſs, &c. 


N D che agreement is ſuch, to wit, th 
the ſaid 4. hath acknowledged the fat 
EET with the ap ces, to be th 
hath of the the ſaid C. as thoſe which the ſaid (, 


3 fen him wl 
— for eye: 


ted for 

warrant t 
ſaid C. and — the fad rn 
appurtenances, againſt the ſaid 4 
his heirs for ever. And for this, Sc. 


\Taken and acknowledged the Hey 
day and in the year, cc. 
before, Sc. 


FE 


£ 
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Form 


f 1 


um of a preecipe and concord of à fine by 
huſband and wife, of his land, 


an 3 1 | 
„ merſet; 1 wit, Command A. B. and E. bis 
ben ue, that they juſtly, &c. per- 


Ferm ta C. D. the covenant made 
Between them, of two meſſuages, 
0 fs, thirly acres of land, 
Kc. N the reſt of the 
parcels) with the appurtenances 


thi M. And unleſs, &c. 

(a C, . 1 OW 

the ND the agreement is ſuch, that to ſay, 
dC, that the ſaid A. and E. have acknow- 


e he the ſaid tenements, with the appurte- 
2n{nances to be the right of the ſaid C. as thoſe 
ver which he the ſaid C. hath of the gift of the ſaid 
for and E. and thoſe they have remiſed, and 
nt to or ever quit- claimed, from them the ſaid A. 
ents and E. and the heirs of the ſaid 4. to the ſaid 


and his heirs for ever. And moreover, 
hey. the faid A. and E. have granted for 
hemſelves, and the heirs of the ſaid A. that 
hey will warrant to the ſaid C. and his heirs, 
e ſaid tenements, with the appurtenances, 
againſt the ſaid A. and E. and the heirs of the 
lad A. for ever. And for this, Sc.“ 


Taken and acknowledged, 
the day and year, &c. 


P 2 | T he 
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„ wilk-betore the end of Trinity Ter 


© all that meſſuage or farm called, Sc. ſitu 
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The form of an indentute to declare the d 


ne | * 
* 4 =y 
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* HIS Indenture made, Sc. Retweey 4, 
© IJ | of, Se. Eq and E. his wife of the a be t 
* part, and C. P. of, &c. of the other part, by i 


© neſeth, that the ſaid A. B. and E. his wife, f 
© the ſettling and affuring of the manor, lui 
© tenements and hereditaments herein after ne 
< tioned, to the ſeveral uſes herein after declan 
and limited, and for divers other good þ 
and conliderations, = _ fad A. B. hathq 
© venanted and d by cheſe preſen 
© doth. for himielf, his heir 2 con 
« nant and grant, to and with the ſaid C. D. Merle 
« hers and, aſigns; dee fail E. wie of 
+ fad 4 z. doth bercby conlenr and agree, a" 
yy they;the ſaid A. B. and E. his wife, ſhall 0 


m next el 
ing, acknowledge. and levy in due form! 
* Tay, before his majeſty's e che an 
« of Common Pleas at We/minfter, unto the er 
C. D. his heirs, and aſſigns, one fine fur 4 
ance de with procl 
pon. had rot 
form of the ſtatute in that caſe n * nds 
« vided, of Al that the manor of, g. and e 


„lying and being, c, and alſo of the K 
ſion and reverſions, remainder and rem 
« ders, rents and ſervices of the ſaid manor 1 
* premiſſes above-mentioned, and of every p 
and parcel thereof, with the appurtenances, 
the names of twenty meſſuages, five cottage 
* two mills, three hundred acres of _ 7 
22 4 4 


Of Eſtates, Anceſtoꝛs, Yeire, &c. 
hundred acres of meadow, four hundred acres 
of paſture, fifteen acres of wood, and twenty 
pounds rent, and common of paſture for 
manner of cattle, with the appurtenances in 
9c, aforeſaid, And it is hereby agreed by an 
between the ſaid — to theſe preſents, 

the true 

by ſo declared, the fine ſo as aforeſaid, 
or in any other manner to be had and levied 
of the faid manor and premiſſes, or any part 
thereof; and alſo all and every other fine and 
fines already had, levied, or to be had or le- 
vied of the ſame premiſſes, or any part thereof, 
ſhall be and enure, and ſhall be adjudged, 
eſteemed and taken to be and enure; and the 
ſaid C. D. and his heirs, and all and every other 
perſon and perſons, and his and their heirs, - 
now ſtanding and being ſeiſed, or which at the 
g of the {aid ge ſhall ſtand. or be 


ny part thereof, ſhall, at all times hereafter, 


of, with the appurtenances, to and for the 
everal uſes, intents and purpoſes herein after 
mited, expreſſed and declared, (that is to ſay) 
5 for and concerning the ſaid manor of, Gc. 
vith its rights, members and appurtenances, 
and all 11 ſingular the meſſuages, cottages, 
ands, tenements, commons, Waſtes, walte- 
grounds, mines, royalties, profits, rents and 
creditaments whatloever, to the ſame manor 
belonging or appertaining, or accepted, repu- 
ed or taken as part, parcel, or member there- 
df to the uſe and behoof of the ſaid A. B. and 
E, B. for and during the term of their natural 
ves, and the life of the longeſt liver of them, 
ithout impeachment of or for any manner of 
F4q « waſte, 


alſo is, and it is here- 


the ſaid manor. and premiſſes, or 
ſtand and be ſeiſed thereof, and of every part 
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- be form of a writ of entry fur diſſeiſin, li 
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« waſte, c. and from and after the deceaſe 
« the ſaid A. B. and E. his wife, and the ſuryiy 
of. them, then to the uſe and behoof of 
< right heirs of the ſaid A. B. for ever. Au, 
for and concerning all and ſingular the ſaid ne 
* ſuage, or farm called; c. with the appum 
© nances; whereof the ſaid fine ſhall be fo le 
and whereof no uſe is herein, before declan 
to the only proper uſe and behoof of the f 
A. B, his heirs and aſſigns for ever; andy 
and for none other uſe, intent or pupi 
vvhatſocver, In witneſs, &c. n 


in order to ſuffer @ recovery. 


*. FNEORGE che ſecond, Cc. to the ſneriff i 
" . greeting. Command A. B. that juih 
and without delay, he render to C. D. two m 
ſuages, two gardens, twenty acres of land, &. 
wi appurtenances in D. which he clam 
to be his right and inheritance, and into wid 
the ſaid A. hath not an entry: but after aa 
ſeifin, which Hugh Hunt thereof unjuſtly a 
without judgment hath made to the ſaid 4 
within thirty years now , laſt paſt, as he fait 
and whereupon he complains, that the ſaid 4.6, 
deforced him; and unleſs he ſhall ſo do, and u 
ſaid C. D. ſhall give you ſecurity that hus fu 
ſhall be proſecuted; then ſummon by gov 
ſummoners the ſaid A. B. that he be: betur 
our juſtices at Weſtminſter, in three weeks fron 
the day of St. Micbael, to ſhew, wheretore i 
will not; and you have there this ſummon 
and this writ. //itneſs ourſelf at Nei mina 


* 


D zz  +.c.a4a aL B—_ 2 


the day, Sc. in the cighth year of our regs, 


es STYLIST: 13 LEST 2H Þ& 7; 55 
D: Etats, Ancettozs, ſeirs, Sc. 


and recovery, on a purcbafe. 


THIS Indenture tripartite, made, Cc. Be- 
teen AH. N. of, Sc. and S. his wife, C. D. 
of, Fe. and J. his wife, of the firſt part, E. F. 
and G. G. both of, c. of the ſecohd part, and 
7. K. of, G. and T. M. of, Sc. of the third 


the ſum of one thouſand pounds of lauful mo- 
ney of Great Brilain to the faid A. B. and S. his 
wife, and C. D. and J. is wife, in hand paid 
by the ſaſd J. K. and 7. M. the receipt whereof 
they do hereby acknowledge, and in conſidera- 
tion alſo of 55. of, Cc. to the faid A. B. and S. 
his wife, and C. D. and J. his wife, in hand 
paid by the ſaid E. F. and G. H. the receipt 
whereof of do alſo hereby acknowledge ; and 
the ſaid 4. B. and C. D. for their barring, dock- 
ing, cutting off and deſtroying of all eſtates- 
tail and remainders over, now in being in and 
upon the meſſuage, lands, tenements and he- 
reditaments herein after mentioned; and for the 
4. 8 conveying and affuring the fame premiſſes, to 
ah; WY the only proper uſe and behoof of the ſaid J. K. 
A008 and 7. . and their heirs ; they the ſaid A. B. 
date and C. D. have, and each of them have cove- 
sun nanted and granted, and by thefe preſents do 
gout and each of them doth covenant and grant, to 
clo: Bl and with the faid E. F. and G. H. their heirs 
tron and affigns, that they the ſaid A. B. and S. his 
re x wite, and C. D. and J. his wife, ſhall and 
mou will on this fide, and before the end of Eaſter 
nj Term next coming, before his majeſty's ju- 
1g", WF Kices of the court of Common Pleas at 2 
P 4+ * minſter, 


Tie form He dee io kad the uſes of a fine 


part, Vitneſſeth, that for and in confideration of 
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© minſter, in due formiof law, levy and acknoy. 
. ledge unto the ſaid E. F. and C. H. and ther 
* heirs, or to the. heim of one of them, one fins 
$ ſur conuzance ds drvit; come ceo, Ac. with pr 
clamations to be thereupon: had, according u 
the form of the ſtatute in that caſe made and 
Fe e of All chat ee or tenement 
In the venue ol Sc. and all thoſe piece 

or patcels of land lying and being, Sc. wit 
All 04 ſingular their appurtenances; and a 
of the reverſion and, reverſions, remainder and 
remainders, rents "I ee of. * ſaid pn: 
miſſes as above-mentioned, and f every par 
* and parcel thereof, with the — b 
s MI name and MPS, quantity and number 
5 of meſſuages, acres, and things, and in ſud 
© manner 950 , 38 by the ſaid E. F. and 6. H 
< 'or their counſel learned in the lay, ſhall be 
* reaſonably deviſed or adviſed) and: required: 
6 Which ſaid fined to be had and — 
< ner bac i and all and every, other fine 


and fines already, had, or at any time here- 
6 after to be ad, levied, Ys or uted of 
© the aid premilles, or any, reof, by t 
* ſelf, © 0 Jountly with, any ot ET or tene- 
ments, by or between the ſaid parties to thel 
< prelents or by or between them, or any 0 
| either of them, and any other Ear Tem, 
before the end of the ſaid next Eaſter T 
for and concerning all and ſingular: the fa 
* premiſſes above-mentioned,| with the — 
+ hances, ſpall be and enure, and ſhall be adjudg- 
ed, eſteemed and taken to be and enure, to and 
« for the only proper. uſe and behoof of the {aid 
« E. F. and G. H. pay hep and aſſigns, to the 
* intent and purpoſe, that they may become per- 
{ fe& tenants PE che freehold of the =_—_ 


rg g 8 88328. 
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* miſſes: Aud to this further end, intent and pur- 
« chat they the faid E. F. and G. E. all 
8 ini on thi fide, and before the end of, Ec. 
and fuffer the ſaid 7. N. and 
TM. to ſue and proſecute one or more writ or 
writs of entry * ſur diſſei/m en le poſt, returnable 
before his majeſty's juſtices of the ſaid court 
of Common pleas, againſt them the ſaid E. 
F. and G. H. of all and ſingular the ſaid pre- 
miſſes above-mentioned, and of every part and 
parcel thereof, with the appyrtenances, by ſuch 
name and names, quantity and number of 
meſſuages, acres — i: and in ſuch ſort, 
manner and form, 95 t he fd 7 K. . 
M. ſhall be thoug ie of ene 6 be 
i, ll be thong ra ſo to be 
brought, the faid E. F. all appear 
and youch to warranty 4 yi 
his wife, and C. D. and 7. his wife, who ſhall 
likewiſe a pear, either in their ſeveral 
ſons, ar by their attornies lawfully authoriſed, 
ehe led rake , and after their 
entry into the ſaid warranty, all vouch over 
the common vouchee, who ſhall alſo enter into 
the faid warranty and impart, and afterwards 
make default, to the end one perfect common 
recovery" ſhall and may of all and fi the 
faid above-mentioned be proſe- 
cuted, and executed in all things, according 
to the | uſual form of common recoveries for 
Irte aſſurance of lands, tenements and heredita- 
dg ments, in ſuch caſes uſed and accuſtomed ; and 
and BF the ſame recovery ſhall' in due form of law be 
" mares go ite orgy 
per 
pre 
ſes 


=5 IIS ESE ef E3 


2 


S F 


— And it is tovenanted, 

conc and agreed upon, by and 

the fad parties to theſe Fr preſents, and the true 
* meaning 
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Ot Etrates, Altendis, Belt, Ke. 
© tneaning hereof 1s, and it is hereby ſo declare 
that the ſaid recqyery:{o, or in any other man- 
ner to be had and ſuffered, and all and ever 
other recovery and tecoveries to be had, fut- 
fered and executed of the ſaid premiſſcs, or ay 
part thereof, by or bereen the ſaid. parties w 
theſe preſents, or by or een them or any or 
either of them and any other perſon and perſon, 
on this fide and before the end of the ſaid, G. 
term next coming, and. the full force and exe. 
cẽution of them, and every of them, and all other 
* conveyances and aſſurances of the e 
or any part theref, had, or to be had or made 
© between the ſaid parties, or any of them, bl. 
< tid entire, and Hall be adjudged, eſteemed and 
taken ta be and enure, to and for the only pro- 
per uſe and belioof of the ſaid J. K. and T. M 
their heirs and afligns for ever: And each cf 
them the ſkid 4. F. and C. D. for himſelf fere 
« rally and apart, and not jointly, and for his {- 


veral and reſpectivę heirs. and aſſigns, doth &: 


verily and apart, and not jointly, cavenant and 

grant to and with the ſaid 7. X. and 7. M. ther 

« heirs and alligns, that they the ſaid 4, B. and. 

© his Wife, and C. . and 15 his wife, are or ſome 
0 


« or one of them now .js lawfully and rightfully . 
ſeiſed of à good, fir 7448 b ene and in- . ._. 
defeaſible eſtate of inheritance in fee- ſimple, os Wi fn 


fee: tail, of and in the ſaid premiſes, above- 
mentioned, with the appurtenances, in thei 
or foe, or one of their own rights or right, 


Meer IS 12 pre 

* without any condition, m limitation of Wi 
« uſe of uſes; or 5 e to alter, a 
charge, change and determine the fame : du. En 
< alfo, that they the ſaid J. K. and 7. M. ther . hei 
heirs and aſſions, ſhalt and may from time to + co 


time, and at All times hereafter for ever, peace- 
< | « ably 
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+ ably and quietly enter into, have, hold, oc- 
© cupy, 2 and enjoy all and ſingular the ſaid 
« premiſſes above-mentioned, and every part and 
© parcel thereof, with the appurtenances, without 
the let, trouble, hindrance, moleſtation, in- 
* terruption, and denial of them the ſaid A. B. 
and S. his wife, and C. D. and J. his wife, 
their heirs or aſſigns, or any of them, and of 
all and every other perſon or perſons whatſo- 
© ever, claiming or to claim by, from or under 


them, or any or either of them, or by, from, 
or under, c. deceaſed : And furiber, that they 


>" S8 5880 Ta 7 


> 
. 


J. his wife, and their heirs, and all and every 


* heirs, any thing having or claiming in the ſaid 
. nay above-mentioned, or any part thereof, 
* by, from or under them, or any or either of 


= DO a8mHTETRS 38 


make, do and exeeute or cauſe or procure to 
be made, done and executed, all and every 


Dd 
—— - 
— * 


grants, acts and aſſurances in the law whatſo- 
* ever, for the further, better and more perfect 


Tz 1 — 


* Eu the ſaid premiſſes above-mentioned, 
* with the appurtenances, unto the ſaid J. K. 
and 7. A. their heirs and aſſigns, to the only 


* 7. M. their heirs and aſſigns for ever, according 
i to the true intent and meaning of theſe pre- 
4 WH {nts, as by the ſaid J. K. and 7. M. their 
= WH hcirs or affigns, or their or either of their 
„ counſel learned in the law, ſhall be * 
| eine abhy 


the ſaid 4. B. and S. his wife, and C. D. and 


* other perſon. and perſons, and his and their 


them, or under the ſaid, &c. - ſhall and will at 
| xn lawn or times hereafter, upon the reaſon- 
able requeſt, and at the coſts and charges of 
* the faid J. K. and T7. M. their heirs or affigns, 


* ſuch further and other lawful and reaſonable 


ting, conveying and aſſuring of all and 


i, . proper uſe and behoof of the faid F. K. 2nd 
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| ſorts, a ſurrender in deed or by expreſs words i 


leſſor proye a ſufficient aſſent to give him his 


der in law of the former leaſe. Alſo this kind 


< ably deviſed or adviſed and required. his wi. WW cnc 
f ae „Ke. right 
A ſurrender is a deed or inſtryment teſting I gen 
chat the particular tenant, for life or years, d aum 
lands and tenements, doth yield up his eſtate t = 


him who hath the immediate reverſion or re 
mainder, that he may have the preſent poſſeſſion 
thereof ; and where — eſtate for life or year 
may mergg.or drown, by the mutual agreement 
of the parties. Co, Lis. 337. 

The foal ſurrender at common law 1s of two 


in writing, hen the words of the leflee to the 


eſtate back again; and a ſurrender in law, be 

ing that Which is wrought by operation of lay, 

not actual: „ ife or years take 
a new leaſe f the ſame land during their term, 
it will be a nder in law of the firſt leaſe: 
and in forge caſes this ſurrender is of greater 
force than the furrender in deed ; for if a man 
make a leaſe for to begin at a day to come, 
the future intereſt cannot be ſurrendred by deed, 
becauſe there is no reverſion wherein it may 
drown ; but if the leſſee before the day takes 2 
new leaſe of the ſame thing, tis a good ſurren. 


of ſurrender by taking a new leaſe holds good, 
thay h the Grond Jos is. the a leſs term than 

rſt, Sc. Co. Lit. 338. 5 Rep. 11. 10 
K 67. Perk. 601. 

To make a good ſurrender in deed of lands, 
the following things are required; the furrende- 
ror is to be a perſon able to make the ſurrender 
= ſurrenderee capable to receive and rake 

ſurrenderor muſt have an eſtate P ; 
elnon 
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ſeſſion of the thing ſurrendered, and not a future 
right : and the ſurrender is to be made to him 
chat hath the next eſtate in remainder or rever- 
ſion, without any eſtate coming between; the 
ſurrenderee muſt have a higher or greater eſtate 
in his On right, and not in the right of his 
wife, Sc. than the ſurrenderor hath in the lands, 
ſo that the ſurrenderor's eſtate may be drown'd 
therein 3 there is to be privity of eſtate between 
the ſurrenderor and ſurrenderee; and the ſurren- 
deree muſt. be ſole ſeiſed of his eſtate in remain- 


| der; not in jointenancy ; and agree to the ſurren2 . 


der, Sc. Co. Lit. 338. 2 Rol. Abr. 494. 
Noy's Max, een HAY ho = 
A ſurrender may be of any thing grantable, 
either —_— ot conditional; and may be made 
to an uſe, being a conveyance tied and charged 
with the limitation of an uſe : but it may not 
be of an eſtate in fee ; nor of rights or titles 
only to eſtates for life or years; or for part of 
ſuch eſtate; nor may one termor regularly 


ay 
ſurrender to another. If leſſee for life ſurrender 
Sc. it is a void 


to him in remainder for 
ſurrender: though it has been held, that if a te- 
nant for life, one in remainder for life, ſur- 
render to him in reverſion, it ſhall paſs as ſeve- 
ral ſurrenders; firſt of him in remainder to the 
tenant for life, and then by the tenant for life 


to the reverſioner: Pert. Sec. 675. Cro. Eliz. 


688: - Lean. 303. Poepb. 157. 


There are futrenders of copyhold. or cuſto- 


mary eſtates ; and where things will not paſs by 


lurrerider, the deed may enure to other pur- 


poles, and take effect by way of grant, having 
luticient words. Perk. 624. , | 
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Ok Exetes, Antes, Veirs, &, 
| Form of « ſurrender. of lands, 


"ID all people to whom theſe preſents ſhal 
<1 come, J. B. of, &c. ſendeth greeting 
< Whereas the ſaid 4. B. is poſſeſſed of and inte. 
< reſted in one meſſuage or tenement called, &. 
and lands containing, Sc. ſituate, Sc. for th 
© remainder of a certain term of ninety- nin 
years, c. the reverſion whereof doth belong 
to C. D. of, &c. Gentleman: | Now #now y, 
* that the ſaid A. B. for and in conſideration of 
the ſum of ſixty pounds of lawful money of 
© Great Britain to him in hand paid by the ſad 
C. D. the receipt whereof the: ſaid A. B. doth 
© hereby confeſs and acknowledge; Ve the ſaid 
H. B. Hath ſurrendered and yielded up, and by 
* theſe preſents doth ſurrender and yield up unto 
the ſaid C. D. his heirs and aſſigns for ever, Al 
© the ſaid meſſuage or tenement; lands and pre- 
* miſſes | above-mentioned, and. all the eſtate, 
right, title, intereſt, .term of years, claim 
and demand whatſoever of imahe dad B. 
aof, in and to the ſaid premiſſes, and every pan 
< thereof, with the appurtenances; ſo that nei 
< ther he the ſaid A. B. his-executors, admini- 
< {trators or aſligns, or any of them, ſhall or may 
< have, claim, challenge or demand the ſaid pre- 
miſſes, or any part thereof, or any eſtate, nit, 
© title or intereſt, of, in and to the. ſame, 
6 ſhall at all times hereafter, of and from al 
right, title and intereſt, of and in the ſaid 
. premiſſes, and every part thereof be barred and 
| for ever excluded by theſe preſents. And the ſaid 
A. B. for himſelf, his executors, adminiſtrators 
and aſſigns, doth covenant and grant to and 
* with the ſaid C. D. his heirs and aſſigns, _— 
© he 


BP SE 


ESE PSESFESRT 2, 


= > 


Of Eltates, Anceſto;s, Deirs, &. 223 


he the faid C. D. his heirs and alſigns, ſhall and 
may at all dmes pereaftef̃ peaceab e d quietly 
enter into, er 7 pof flels and EN- 

all and ſingular meſſuage or tene- 
— lands ànd bei Were e ned. 
and every part cheredf, with the appurtenances; ; 
without fie let, trouble, hindratice, moleſta- 
tion, intertuption of denial of him the ſaid . 
B. his executors; adrhimiſtrators or aſſigns, or of 
any other perſon or perfons whatſoever, claim- 
ing or to nn” 1 2 or under him. In 
me, Kc. n | 


6. Git and Gra A l der of gift is an in 
me afſſeth lands or goods; and is ap- 1! 
lied to — inds of conveyances, for either of 4 
ole purpoſes, where there is no bargain and in 
le. Andia-gift is — a larger extent than a 
ending to things moveable . and im- 
ble: "though as to things immoveable, 
hen taken Are, it is applica le only to lands 
d tenements given in tail; but gifts and grants 
often confounded. Weeds Injt. 263. 
— this deed the perſon as gives is called the 
and he to whom the thing is given is 
ec the donee, and in like manner there is 
ntor and grantee, Sc. The deed muſt have 
pt words to deſeribe and ſet forth the perſons of 
e donor and donee, that they be duly named, 
dalſo the thing Fur, Sc. and all neceſſary b 
. 2 1 delivery, and li- þ 
ry of ſeiſin EW bee ſerved : and if a deed bi 
gift, or any othter deed, be procured by du- 15 
of impriſomment of the party that makes it, | 
15 it may be made void. Pert. Sec. 16. | 
. 202, | 
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ge whom, — 
4 2 29. 1. 1 3. Alina 
Stat. 29 EE. IH. 027 Hi 
eee e 39:86, 4-08. $2.94 
Phe words ;giye-;and grant, ih / decda bf gi 
- of things Which lie it 5 ANC 


A grant "ſhall be talen * 
2 and e 
kürmtelf is 10 1ake by the gtunt 
ately, and not a ſtranger, or any one in fun 
Tue uſe of any thing being granted, all is gran 
aeceſſary to enjoy ſuch uſe; and in the oy 
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„e de char if timber trees are 

but ie grantee may come upon the —_— 
aud > cut and carry them away. re | 
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by the n — 
ſt durable thing on which. _ are built. 
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ends to the trees only, and ig the fail of the 
id : and trees in boxes, &c. paſs not by the 
it of land, becauſe they are ſeparated from 
freehold. When a firſt deſcription of lands 
po — be falſe, this 
ut 18 but if the firſt be falſe, notwith- 
Landing the Grand be eve, acabing'will-paſi-by 
* 86. 5 Rep. 11. 3 Kep. 10. 6 Mad. 


Grants are to be of things certain ; and the 
aw-will not allow of a grant of imperfect inte- 
ſts, or of ſuch as are merely future: in all 
+ age muſt be a cm — 
r will not be the ante 
uſt be what is 1 — 
* r the law 8; allo there muſt 
tance of the grant, by him to whom 
| _ gas. of treaſon, or. felony may 
Ions te foi fv ainſt all perſons 
; os whom 44 15 lands 
e held: grants — by perſons non ſane me- 
_ _— — heirs, c. but good 
2 againit 
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impoſſibility, being againſt law, Oc. But wi 


* Lit. 183, 513. Co. . 46. 


| {laid d. B. for and in conſideration: of the 


Ot Eſtate, -Arice0}s, dite, „e. f © 
chemfetves;:and though and nl 
zare not capable to or ene 


hufband, and the 1 — * 


ert. 13, 26, 31. Co. Lit. 2. 
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= is * ſſible, according to the let 
e ſuch conſtruction as by pc 

rg ir m "may rake place : ese Gb | 

grants ſhall 2 intent of the g 


— ern of « deed of gift of lands 1 
PIs Indensare made he day and ya 
Sc. Between A. B. of, Me. Eſquire, 7 


A te OR B. of, Gd ſon of they 
A. B. of the other part, Wimeſſeth, that 4 
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© ral love and uffection which he hatk and bz 
Lech unto the aid Z. B. and for the better n 
© tenance of him.the ſaid E. B. Ha Pra. 
ted, aliened, enfeoffed and confirmed, and by 
«. theſe preſents doth give, e, grant, alien, \ enfenf 
© and confirm unto the ſaid. E. B. All chat ov 
* ſuage or tenement, Se. ſituate, lying and b& 
ing, c. with all and ſingular its appurtenus 
+ ces, and all houſes, out- houſes, lands, Ac. Au 
the reverſion and reverſions ww 
5. mainders, rents 
© miſſes; and alfo the —— IF 
{ inte property, claim and dem i 
Low; — — laid J. B. of, in aye 
or tenement, lands and 15 
= nd ot in and to every part and pi 
with te appurtenghees 3nd all de 
7% * evidenc 
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# eyidences and writings concerning the ſaid pre- 


© miſſes only, now in the hands or cuſtody of 


+ the ſaid J. B. or which he may get or come by 
without ſuit in law: To have and to bold the 
+ faid meſſuage or tenement, lands, heredita- 
ments and premiſſes hereby given and granted, 
or mentioned or intended to be given or grant- 
ed unto the ſaid E. B. his heirs and aſſigns, 
to the only proper uſe and behoof of him the 
aid E. B. his heirs and aſſigns for ever. And 
che faid A. B. for himſelf, his heirs, executors 
and adminiſtrators, doth covenant, promiſe 
and grant to and with the faid #. B. his heirs 
and affiens by theſe preſents, that he the faid 
E. B. his heirs and aſſigns, ſhall and lawfully 
may from henceforth for ever hereafter, peace- 
ably and quietly have, hold, occupy, poſſeſs 
md enjoy the faid meſſuage or tenement, 
lands, hereditaments and premiſſes hereby gi- 
ven and granted, or mentioned or intended fo 
to be, with their and every of their appurte- 
nances, free, clear and diſcharged, or well and 
ſufficiently ſaved and kept harmleſs, of and from 
alt former and other gifts, grants, bargains 
and ſales, feoffments, jointures, dowers, e- 
ſtates, entails, rents, rent- charges, arrearages 
of rent, ſtatutes, judgments, recognizances, 
ſtatute merchant and of the ſtaple, extents, 
and of and from all other titles, troubles, 
charges and incumbrances whatſoever, had, 
made,” committed, don or ſuffered, or to be 
had, made, committed, done or ſuffered, by 
An che ſaid £. B. his heirs, ny or ad- 
muniſtrators, or any other n or perſons 
lawfully claiming, be to clin by, & or 
under him, them, or any or either of them. 
W witneſs, &c. OG. Y 
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7. A leaſe is a demiſe or letting of lands, te. 
nements or hereditaments to another, for term 
of life, years, or at will, for a rent reſervel 
All leaſes, intereſts of frechold, and terms for 
years in lands, Cc. are to be in writing, or 
{hall have no greater effect than eſtates at wil, 
except leaſes not exceeding three years from the 
making, Sc. —_ 4 of a leaſe be 

t in writing, igne parties, tho 
Ie be not ſealed, it ſhall have the effect of a 1 
tor years, Sc. Articles with covenants to let and 
make a leaſe of lands, for a certain term, at < 
much rent, have been adjudged a leaſe : and x 
licence to occupy, and take the profits, &. 
which paſſeth an intereſt, amounts to the ſame, 
29 Car. 2. Co. Lit. 43. Cre. Eliz, 40 
3 Salt. 223. 700 

Leaſes may be for life or years, of any thing 
that hes in livery or grant; but a leaſe tor lik, 
which requires livery of ſeiſin, cannot be mat 
to commence at a day to come; for by the com 
mon law an eſtate of freehold muſt take effet 
preſently, and livery. cannot be made to a futur 
eſtate : though a leaſe for life in reverſion i 
good. Leaſes for years ſhould be made of ſuch 
lands, &c. whereunto the leſſor or landlord may 
come to diſtrain ; not of incorporeal inher- 
tances; and a leaſe for years may commence from 
a day paſt, or to come; as Chriſimas next, the 
or ten years after, or afrerithe death, gf the leſſa 
&c. and be good. This leaſe may have a certain 
commencement. and determination, and have al 
the uſual ceremonies, c. A demiſe having w 
certain commencement, is void. Co. Lit, 4 
5 Rep. 94. Plowd. 273. Vaugb, 88. 
A man ſeiſed of an eſtate in fee- ſimple, in by 
own right, of any lands or tenements, =" 


© & 


Ok Eltates, Anceffozs, Deirs, &c. 
mike à leaſe of it for what lives or years he 


vill; and one, that is ſeiſed of an eſtate- tail in 


lands, may grant a lcaſe of it for his own life, 
but not longer; except it be by fine or recovery, 
or leaſe warranted by the ſtatute 32 J. 8. c. 36. 
by which ſtatute, tenants in tail are enabled to 
make leaſes, not exceeding three lives, or twen- 
tone years, of lands commonly let to farm, 
under the accuſtomed yearly rent, c. He that 
is ſeiſed of an eſtate for life, may make a leaſe fur 
his life, according as he is ſeiſed; and if tenant 
in tail or for life, make any leaſe generally, it 
ſhali be conſtrued for his own life. Where a 
leaſe for years is made by tenant for life, it 
will be good as long as the eſtate for life doth 
laſt ; and if leſſee for years makes a leaſe for life, 
it may be enjoyed accordingly, if the term oft 
years laſts fo long; but if he gives hvery an 
ſeilin upon it, this is a forfeicure of the eſtate 
for years: a perſon poſſeſſed of lands for years, 
may make a leaſe of all the years, except one 
day, or any ſhort part of the term; it is to be 
granted for a leſs term than the maker hath in 
the premüſſes, for if all the gſtate is granted, it 
15 an aſſignment. Co. Lit. 42. Wood's luſt, 
266, 267. 1552421 Ba 
Leaſes may be made for any number of years, 
months or weeks; and be from week to week, 
month; Fc. for three or four years, - If -one 
makes a leaſe for a year, and ſy from year to 
year, it is a leaſe for two years; and if from 
three years to three years, it is a good leaſo far 


x years; and in caſe tis made for a year, to 


bold from year to year, ſo long as both parties 
zree till fix years expire, this is a leaſe tor the 
x years, but determinable every ycar, at the 
will of either party; but if tis for a year, and 
* Q 3 lo 
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ſo from year to year, until ſix years determine 
it will beg" dercn leaſe for ſix years. A my 
makes a leaſe for years to one perſon, and after. 
wards makes a leaſe for years to another of th 
fame lands; the ſecond leaſe ſhall be good fo 
fo many years thereof as ſhall be to come afte 
the firſt leaſe is ended. Co. Lit. 6. 6 Rep. 33 
6 Mod. 215, Noy's Max. 67. 

A perſon out of poſſeſſion cannot make 
leaſe of lands, without entering and ſealing the 
teaſe upon the land: and when a leaſe is ſeal 
by the leſſor, though the leſſee hath not ſealed pro 
the counterpart, ion of covenant may h not 
brought upon the leaſe againſt the leſſor, The de 
lefſee is to enter on the premiſes let; and fuck MW nant: 
lefſte for years is not in poſſeſſion, ſo as u ent, 
bring treſpaſs, &c, until actual entry; but h forme 
m ant over his term before entry. On !. peac 
hate För life or „the leſſee hath but 1 and 
ſpecial intereſt in the timber- trees, as things . che r 
nexed to the land, to have the maſt and ſhade tent 
for his cattle, &c. and when they are ' ſever but 
from the land, the lefſee's intereſt is determ: WA juſti 
ned, and the leffor may take them as part d Ten. 
his inheritance : but if an houſe falls down by WW their 
tempeſt, c. the leſſee may take the timber w miſl 
—— it, Cc. Daliſ. 8 1. Co. Lit. 46. 4 Ry. ble: 
62. 11 Rep. 81. © . 1 

The leſſor making a leaſe may not reſere 1 
rent to any other but himſelf, his heirs, & fee, 
and if he reſerves a rent to his executors, the Wl befo 
rent ſhall be to the heir, as incident to the “ the 
verſion of the land: if a leſſor dies before tie to ti 
day of payment of rent, the heir ſhall have it; tail 
but if it becomes due in the leſſor's life-time, IN By t 
and be not received, it ſhall go to his executors, WI neve 
The leſſor may diftrain in the tenements -= cafe 
| 0) 
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Ot Eftitks, Anteffore, Heirs, der. 
for the rent, Ec. Alſo land leaſed is ſubject, to 
hoſe lawful remedies which the leffor provides 
for recovery of his rent, poſſeſſion, Sc. into 
whoſe hands ſoever the land comes. Co. Erl 
47. Raym. 713. 10 Rep. 127, 129. Cre. 

ae. 309. "yl Ie 
4 if ay leſſor tenant for life dies on the day 
rent is made payable to him, by leaſe dettrmin- 
ing at his death ; the executors, Oc. in ation of 


the caſe may recover from the under-tenants 


the whole; or if he die before ſuch a day, a due 
proportion of the rent: and when demiſes are 
not by deed, landlords fhall have ſatisfaction, for 
the uſe of what the tenants hold. Where te+ 
nants or leſſets of lands, Sc. held at a rack- 
rent, deug in arrear one year's rent, leave the 
ſome unctiſtivated or unoccupied, two juſtices of 
peace, ar requeſt of the landlord, may go upon 
and view the premiſſes; and if on notice fix'd on 
the moſt notorious place, and a ſecond view, the 
tent be not paid, the leafe ſhall become void: 
but theſe proceedings are examinable by the next 
juſtices of aſſiſe, who may order reſtitution, &c, 
Tenants: holding over lands, after the end of 
their leaſes, or on notice of quitting the pre- 
miſſes, after the time appointed, mall pay dous 
ble rent. at. 4 Geo. 2. c. 28, 11 Gee. 2, 


7 
. 


c, 19. eggs 
Fenant in tall, remainder to the defendant in 
fee, leaſe for years, and dies without iſſue a week 
before the day of payment of the AN rent; 
the leſſee at the 5 pays all the half year's rent 
to the defendant”; the executor of the tenant: in 
tal brings his bill for apportionment of the rent; 
By the lord chancellor Hardwicke : This point nas 
never been determined; but this is fo ſtrong à 
cife, that 1 Hatt make it 4 precedent, + TR 
Q 4 are 
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re in it wo e for relief in. equity. t 


firſt ariſes on the ſtatute of the 11 Geo, 2. the 
ſecond ariſes, on the tenant's. having ſubmitted ij 
pay. the rent to the defendant ;.the, relief ariſing 
upon the. ffatute, is either from the ſtrict leg] 
canſtruftion, or equity founded upon the tex 
ſon. of it: and here it 15 proper to conſider what 
che mich os befor the af and wha 1 
meay, 2 provid common] W 5. tenant tor 
. 5 any who had, a determinable eſtate, died 
but a day before the rent reſeryed on a leaſe of 
his bec me, due, the rent was, loſt, for no obe 
Was AL, to recover it; his repreſentatiti 
could Df, becauſe they could only bring an ac: 
tion for the uſe and occupation; and that would 
not lie where. there was a leaſe, but debt or oi 
venant z, nor, could the remainder man, becaul 
it did not accrue in his time. Now this. act ap. 
points the apportioning the rent, and gives the 
remędy. But there, are two deſcriptions of d 


974 


perſons, to whoſe executors the remedy is given 
in the preamble, it is one having only an eſtate 
for life; in the rnernß part, it is tenant for 
life ; now tenant. in tail comes expreſly within 
the miſchigf., 1 do not know how the judgn 
at Common Law would conſtrue it; but I ſhould 
be inchned in this court to extend it to them 
1 mould make no doubt, were this; the caſe d 
tenant in tail after poſſibility ef iſſue extind, 
for he is conſidered in many reſpects as tenant 
for life only z be cannot ſuffer a, recovery.; It 
my be injoined from ,committing- waſte, fuck 
as. hurts the inheritance, as ſelling timber 3. du 
not for committing common waſte, being con- 


| fidered as to that as tenant in tail: were i the 


Faſe of tenant for years determinable on lives, he | 
certainly muſt be included within the act, 1 
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t fays only tenant for life: it would be laying * 
with the words to ſay otherwiſe, 7 c2: <> wing. 


he neceſſity of conſtruing this act beyond the 


yordsz tenant in tail has certainly a larger eſtatæ 


han a mere tenant for life, for he 5 the inhe⸗ 
ance, in him, and may when he pleaſes turn it, 
oa fee; but if he does not, at the inſtant 

« death he has but an intereſt for life: Pick” 
oo is the caſe of à wife tenant in tail e 
ov/ſione mariti: upon this point I. give no ab- 
Aute opinion. As to the equity ariſing from © 
his ſtatute, I know no better rule” than this, 
uitas ſequitur legem : where equity finds a tule 
f lay» agrecable to conſcience, it purſues. the 
nſe of it to analogous cafes ; f r Her 8 
axims of the common law why not as to the | 
ealons of acts of parliament? ' nay,” it has aty-" 
ly done ſo, on the ſtatute of forcible entry; "A 
pon which, this court grounds bills, not only 
o temove the force, but to quiet the poſſeſſion; 

af required a Ia) eſte in often 
ourt extends the reaſon to equitable intereſt,” 
but. J ground my opinion in this caſe u 8 
enants having ſubmitted to pay wan * th 
25: held himfelf bound in 2 
or the uſe and occupation of the Wh * e aſe 
alf year; he paid it to the defendin „ Which 

was not bound to de in law; 12 in ſuch 
i caſe, the perſon he pays it to ſhall be abcouh.." 


Aue, and conſidered as receiviri it for thoſe ? 


pho are in equity ' inticled to it. ” The'diviſion” 
uſt be that preſcribed by the ſtatute, und 91 75 
n 1 intitled 12 ſuch a 
zent as obeyed: during the teſtatbrs's hee" 
nd: war it Was decreed." Burn. 5 J. 
baun e * 865 WIE 71797 3 


Ty? $3 d 7 a +4 bd 0 +4; 217 * » 


Tube 


. * 
7145 an 424133. 


on: "this © Þ 


233 


3 
- 


i # 
— 3 


— 
7 C "Fe 442 
A. 1 83 


— 4 — © . 

At £167 obo of Le. 
ants, CAT 
2 r 1 
22 


. 
oy 


254 


Of Enatrs; Ancettozs, Petre, Ke. 
The 


remedy OM ern by Star.” 4 Ge. 2. 
28. 3030 I. not altogether adequate 60 
the evil; it three = jg Becauſe ſuch 
action 18 certainly us nſtve. 4' 
It is uncertain when the action ode; whe. 
ther the tenant will be able to pay. 3. Why 
is chiefly wanted, namely, putting the landlot 
ny offeffion, is not obtained by ſuch actioꝶ 
' thar he ſhalt be fill t felt; 4 mor 
t and ealy method of ouftin the tenant i 
his poſſeffion, ſeemeth more efgi ible in the lik 
caſes. ibid. 311. 

"This clauſe alſo proceedeth NE a ſuppo 
tion, which perhaps may not be true, — 5 
that the tenant is ® man of ſubſtance; it is mon 
likely, that if he were able to live elſewhere, i 
would not chuſe to hold over under ſuch ct. 
cumſtances, nor . would the landloi 
wait en be rid of : the putting him our g 

poſſeſſion by itjous, and eafy method, 
Led Mi brief equate remedy in this cf 
alſo in like manner as is provided in the tit 
where the tenant” deſerteth the premiſſes. i 

I2. 

l A man demiſeth lands for term of years, &. 
the law 8 —4 a covenant that the leſſee, o 
rent, ſhall quietly enjoy the land di. 

4 K tetm. And in caſe a leſſee for yea 
loſe his leaſe, if it can be proved there was fud 
a term let to him by leaſe, and that it is not dt. 
termined, he ſhall not lofe his term; ſo it is d 

other eſtate in lands, if the deed that ce 

ws be loſt: for the eſtate in the land" is der; 
ved from the party that made it, and not fron 
the deed otherwiſe than inſtrumentally and d- 
clarative of the mind and intent of the'party, 
Sc. Co. Lit. 384 2 Lil. Abr. 152, : 
0 


Of Eltatss; Anteſtoꝛg, Heirg, &c. 235 
No tenafit "RI take teaſes of above two farms 
worn, Village, Ge, nor hold two, unlefs 


. 

f ell in che pariſh; under perialties and fer- 
„res by ſtatute 25 Her. 8. k. 13. 

5 n 
-, Ain d waſte, err Ditreſes and 

= 6 js, allo Teures. * 

; Te ferm e. leaſe Tp 5 year: if a buf. 
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HIS Indenture made, c. Between A. B. 
of, &c. of the dne part, and C. D. of, &c. 
of the Other "Witneſeth, that for and in 
conſidetation bf the rent and covenants herein 
after reſerved and contained, on the part and 
behalf of the ſaid C. D. ks axecorors rd ad- 
miniſtrators, to be paid, kept; and 2 
Hie the faid A. B. 22 demiſed, 
to farm letten, and by theſe ſens doth de. 
mike, and to farm let unto the ſaid C. 
D. Al that t meſſuage or tenement, known by 
by the name or fign, Sc. ſituate and lyi! 
Sc. with all and ſingular cellars, Gllars cen. 
bers, rooms, lights, ways, waters, water- 
courſes, eaſements, profits, commodities and 
appurtenances, to the faid ang or tene- 
ment belonging or ies together 
with the uſe the ſchedule 
hereunto arnexed end: wee 0 have and 10 
hold the ſaid meſſuage or tenement, and all 
= ſingular the premiſſes, with their and 
ey of this appurtenances herein before- 
ws Se or . to be hereby demiſed 
unto the faid C. D. his executors, admini- 
ſtrators and aſſigns, from the day of, Gc. 
for and during and unto the full end and 
term of fourteen years, from thence next 
* enſuing, 
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< enſuing, and fully to be complete and ende ilpaid, 
© Tietding and pœying therefore: yearly and 'erey Fe 
« year, Quring- the ſaid term, unto the fad 4 


the tent or ſum of twenty-five pounds of f 
ful money of :Great Brituin, on the four met 
© uſual feats or terms in che year, that'is'y 
ſay, the Annunciation of the bleſſed Virpi 
* Mary, the Nativity of Saint Jobn the 'Bapii 
* the Feaſt of Saint Misha! the archangel,” wi 
ial porrins. And if ts 
c An it 
5 « ſud yearly rent-of twenty-five e la 
thereof, ſhall be behind and unpaid h with t 
6 - the ſpace of cighn and twenty days, next after 
c * any ot ONO teaſt-days, 0 22 
ht to be paid as id (being 
0 « demanded), 888 then, and at al 6 Ane * 
after, it ſhall and may be lawful to and fi 
the ſaid J. B. his executors, adminiſttaton 
and aſſigns, into the ſaid demiſed meſſuage u 
- tenement and , premiſſes, or into any par 
© thereof, in the name of the whole, to 
< enter, and the ſame to have again, re-poſkh 
and enjoy as in his and their former elk 
and the ſaid C. D. his'executors, adminiſt 
« tors and aſſigns, thereout and Phy 


5 to. ex and put out; 

65 to ee e wah 
ä Aud od cke ſaid C. D: 

* ſelf, his (executors, "adminiſtrators pip 1h 
* ſigns, doth / covenant” and grant to and 
che ſuid A. B. his executors; nir 
*-afſigns by theſe preſents chat he the ſaid 
. D. his executors, © © adminiſtrators or alſight 
mall and will, during the ſaid term | ered 
* Hemiſec,-well and "truly pay, er cauſe ui 


Ot Eſtates, Anceſtoze, Heirs, -&c. 


paid, 


intent and 


miniſtrators and aſHgns, or ſome or one of 
them, hall and will, at his or their own pro- 


with: the glaſs windows, pavements, privies, 
links,.. gutters} and wydraughts belonging to 
the ſame, in, by and with all and all manner 
of nerdful and neceſſary reparations and a- 
mendments whatſoever, when and as often 
as need or occaſion ſhall be or require, du- 
ug the ſaid term, (the. caſualty of fire, 


meſſuage or tenement, and premiſſes, or any 

pare, thereof, only . excepted); and the ſaid 
> Ws or tenement. and premiſſes being 
o well and ſufficiently 
ported, maintained and kept, at the end of 
the ſaid term, or other ſooner determination 
of this preſent demiſe, unto the ſaid A. B. his 
erecutors, adminiſtrators and aſſigns, ſhall and 
will, — and quietly, leave and yeild 
up, (except as before excepted) and ſhall 
3 en alſo leave unto the ſaid 4. B. 

— admuniſtrators and aſſigns, all 

tents are mentioned in the ſaid ſche- 
5 annexed, in as condition as 
os they are now in, - reaſonable uſage of ins 
ly Oe. excepted. And furiber, _ it ſhall 
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— 


unto the ſaid A. B. his executors, admi- 

niſtrators or aſſigns, the ſaid yearly rent of 
— 2 pounds, on the days and times, 
znd in the an ext wa 1 f 

for payment according to the 
_— thereof AS: aforeſaid, and the trur 
of theſe preſents: And 
de, that he the ſaid C. D. his executors, ad- 


er colts and charges, well and ſufficiently re- 


pair, uphold, fupport, maintain and keep ' 
he ſaid meſſuage or tenement and premiſſæs, 


aach may burn down or deſtroy the ſaid 


ired, upheld, ſup- 
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„D. ha executors; adminiftrawrs and 


—— hereby 


— 28 or any of them, or by any | 
other perſon or — — | 
to claim, by, from or under him, them, or | 


to und with the ſaid C. d)l his executors, ad> | [ 
— affigus that be the ſaict 2 a 
| 


;theo ſaid} yearly- rent of twenty five 1 
above: reſerved: in manner aforclaid, Lt 
1 


any lawfal let, ſuit, trouble or interruption li 
* of or by the -faid AH. B. his executors, admi- I 


—— or by or through his, their, or It 


their acts, means wenn yon 1 


wings, Ge = 
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— 
= 


ay agreed: dur'on the mortgagor's 
aying the intereft of the ' money, mortgages 
re continued a long time without” diſturbing 
e poſſeſſion or parties. Lil. 332. 

Theſe 'rriottBagees are uſually made by least 
or a 2 of leaſe and and releaſe, af: 
1 2 
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* 


is d 
of chancery will order in convenient time. | | 


till payment, and is in the mean ti 
nant in mortgage, Se. Co. Lit. 205. 
A mortgagee is eſtemed in pbſſeſſion, on ei 


' 


before forfeiture ; he hath u 
the ſame upon a valuable cu 
fideration, as the law will intend ; and althoug 
þ | * . * 


EE opal ma age, or 
— — FIR | in- 


it a e ata den of 
he, OE recon- 
ey the ee 
n a 58 to compel 3 ha- 
„o Pay the mortgage- 

een e e 
urt, up. the defendants. application may 
1 1 nen the gauſe is brought 
ane Ge. da 4 & 5 l,. C dl. 16. 

Ce. 2. c. 20. 

The mortgagor's heir. wha is l in the 
ondition;; may pay the money and ſave the 
orfeiture z-. and ſo may executors, Ec, unleſs 
be where no time is limited for payment, and 
e mortgagor, having time during his life, do 
ot pay it: in this caſe, his heir or executors 
ball nut be received to: pay the money after his 
eth. The executors! are to have money due 
n mortgages, if a mortgagee in fee dies before 
ie day of payment; dpf the heir be parti- 
lanly. named, as the extcutors do more repre- 
the teſtatar than the. heir: and mortgages 
de been Jooked:upan 2s part of the perſonal 
fre, H k be not otherwiſe declared by dhe 
2 
hontgagor ſhall' be s applied to — the 
Ingage,: where thereare:perional affets to pay 
iegacies.. Cor ifo, a. 2 Vent. 3488 
Sk, 480. Eq C Ur. 269. pl. 2. Gilh, 
* Priet 31g. 156 Vim. Abr. 441. pl. 18. 
Wit Riprapog. ob 20d 2nd wi a7 UG te 
An old moergage aſſigned to: another ought to 
taken as a new mortgage from the time of 
the 
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the aſſignment: and when a mo is for. 
feited rhe -mortgagee ſhall Sera fm his 
intereſt; fo an aſſignee for all intereſt, fron {i . ;» 
the time the mortgage was aſſigned, For where . 
the mortgagee aſſigns his mortgage, all money . 2 

aid by the affignee, if due at that time, ul . gi 

accounted principal, to the mortgagor, when. 
ever he comes to redeem : but an agreement mat 
at the time of a mortgage will not make fut 
intereſt principal; the intereſt muſt be firſt du 
before any agreement concerning it may make 
the fame principal. Chanc. Rep. 218, 2 
2 Salk. 449. 

Where there are mortgages upon an eſtate in 
tended to be fold, — 208 be made i 
truſt, from the mortgagees, &c. to the purch 
ſer; reciting the mortgages, and aſſigning then 
in truſt to attend the fee, which is conveyed ab 
ſolutely to the purchaſer by leaſe and releaſe. 4 
purchaſer coming in upon a valuable conſiders 
tion, purchaſing a precedent incumbrance, (ul 
protect his eſtate againſt any perſon that hath 
mortgage ſubſequent : and it hath been allow! 
in equity, that a third may buy in tit 
firſt incumbrance, to protect his own mortga 
&c. 2 Ventr. 538. 


Form of a common Mortgage of an gat. 


4 HIS Indenture made, Fc. Between 4.6 
, of, &c. of the one part, and C. D. 
Sc. of the other part, witneſſeth, that the iu 
* A. B. for and in conſideration of the ſum! 


© Britain, to him in hand paid by the ſaid C. 
© the receipt whereof the ſaid A. B. doth here 
, confels and acknowledge; He the ſaid 4.5 


LESS LS EASA 


Land 
2 
— 


I 


* 
o 


t. 


t hath granted, bargained and ſold, and by theſe 
i preſents doth grant, c. unto the ſaid C. D. 
that meſſuage or tenement; Sc. and all 
« thoſe lands, c. ſituate; c. and alſo the re- 
« yerfioh and reverſions, remainder and remain- 
© ders, rents and ſervices of all and fingular the 
« ſaid premiſſes above-mentioned, and of every 
« part and pareel thereof, with the appurte- 
e nances ; To have and to bold the ſaid meſſuage 
or tenement, lands and premiſſes above-men- 
« tioned; and every part and parcel thereof, with 
© the appurtenances, unto the ſaid C. D. his 
« executors, adminiſtrators and aſſigns, for and 
during the term of five hundred years, next 
and immediately enſuing and following, and 
fully to be complete and ended: Nelding and 
© paying therefore yearly, during the ſaid term, 
one pepper- corn, in and upon the feaſt of St. 


© Michael the Archangel, if demanded. Provi- 


© ded always, and upon condition, that if the faid 
A. B. his heirs or aſſigns; do and ſhall well and 
* truly pay, or cauſe to be paid unto the ſaid 
CD. his executors, adminiſtrators or aſſigns, 
* the full ſum of one hundred ard five pounds of 
* awful Britiſb money in and upon the day, Sc. 
© which will be in the year, &c: without any de- 
duction or abatement for taxes aſſeſſments, 
* or any other impoſitions whatſoever, either or- 
* dinary or extraordinary; that then and from 
thenceforth theſe preſents, and every thing 


* herein contained, ſhall ceaſe, determine and be 


void; any thing herein contained to the con- 
* trary notwithſtanding: And the ſaid A. B. for 
* himſelf, his heirs and aſſigns, doth covenant 
and grant to and with the ſaid C. D. his execu- 
* tors, adminiſtrators and aſſigns, that he the ſaid 
A. B. his heirs or aſſigns ſhall and will well 
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© and truly pay or cauſe be paid unto the (i 
© C, D. his executors, adminiſtrators or aſſign, 
the ſaid full ſum of one hundred and fir 
pounds, in and upon the faid day, Cc. whic 
will be in the ſaid year, Ec. without any de 
duction as aforeſaid, according to the true i 
tent and meaning of theſe preſents : And aſi 
that he the ſaid C. D. his executors, adminiftr 
© tors and aſſigns, ſhall and may at all time 
after default ſhall be made in performance of the 
© proviſo. or condition herein contained 
0 bly and quietly enter into, have, hold, occuyy, 
© poſſeſs and enjey all and ſingular the ſaid me 
© ſuage or tenement, lands and premiſſes aboye. 
mentioned, and every part and parcel theredj 
© with the appurtenances, for and during the r- 
© fidue and remainder of the ſaid term of fire 
© hundred years hereby granted, which ſhall be 
© then to come and unexpired, without the {k, 
trouble, hindrance, moleſtation, interruption 
and denial of him the ſaid A. B. his heirs an 
* aſſigns, and of all and every other perſon and 
* perlons whatſoever: And further, that he the 
© ſaid A. B. and his heirs, and all and every other 
perſon and perſons, and his and their heirs, any 
thing having or claiming in the ſaid meſſuag 
or tenement and premiſſes above-mentioned, 
or any part thereot, ſhall and will at any time 
or times, after default ſhall be made in pertor- 
mance of the proviſo or condition herein con- 
tained, make, do and execute, or cauſe or pro 
cure to be made; done and executed, all and 
every ſuch further and other lawful and reaſon- 
able grants, acts and aſſurances in the law what. 
ſoever, for the further, better and more perfed 
granting and aſſuring of all and, ſingular the 
ſaid premiſſes above-mentioned, with the ap 
+: oy purer. 
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© purtenances, unto the ſaid C. D. To hold to him 
« the ſaid C. D. his executors, adminiſtrators and 
« aſſigns, for and during all the reſt and reſidue 
© of the ſaid term of five hundred years above 
* granted, which ſhall be then to come and un- 
expired, as by the ſaid C. D. his executors, ad- 
$ miniſtrators or aſſigns, or his or their counſel 
learned in the law ſhall be reaſonably deviſed, 
or adviſed and required. And laſth, it is cove- 
nanted, granted, concluded and agreed upon, 
hy and between the ſaid parties to theſe pre- 
ſents, and the true meaning hereof alſo is, and 
it is hereby ſo declared, that until default ſhall 
be made in performance of the proviſo or con- 
dition herein contained, he the ſaid A. B. his 
heirs and aſſigns, ſhall and may hold and enjoy 
all and "2, the ſaid premiſſes above-men- 
tioned, and receive and take the rents, iſſues 
and profits thereof, to his and their own pro- 
per uſe and benefit; any thing herein con- 
tained to the contrary thereof notwithſtanding, 
In Witneſs, Cc. 


be form of an alignment of a mortgage 7q 
attend the fee, 
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FT HIS Indenture tripartite made, &c. Be- 

tween A. B. of, Sc. of the firſt part, C. 

D. of, Sc. of the ſecond part, and E. V. of, 

Oc. and G. H. and J. K. of, &c. of the third 

part. I bereas the ſaid C. D. by his indenture 

of mortgage, 2 date, Sc. did demiſe, 
| 


 — by 
Ce 


grant, bargain and ſell unto the ſaid . B. All 
that meſſuage, Fc. and the reverſion and re- 
verſions, remainder and remainders, rents, 
ues and profits thereof, and all the cſtatc, 
1 * right, 


245 


K O > DD. @ MM. dm w g = am aa mm > ee e , © a CT 220. 200 


-adminiſtrators and affigns, from the date there- 
of, for and during the term of 500 years, from 


premiſſes, to protect and defend the ſame from 


Ok Eſtates, Anteſtoꝛs, Heirs, &c. 
right, title, intereſt, claim and demand what. 
ſever, of him the faid C. D. of, in and to the 
fame, or any part or parcel thereof; To be had 
and bolden unto the ſaid AJ. B. his executors, 


thence next enſuing, and fully to be leat 
and ended; at ws under the vie ons of, 
bc. which ſaid recited indenture was defeafibl: 
on repayment by the ſaid C. D. unto the ſaid 
A. B. of the ſum of, &c, at a certain day there. 
in mentioned, then to come, and now fince paſt 
as in and by the faid recited indenture may 
more fully appear. And whereas upon an ac 
count this day made up between the ſaid C. O. 
and A. B. of and concerning the ſaid debt of, 
Sc. and the intereſt thereof, there remains juſtly 
due and owing from the ſaid C. D. to the ſaid /. 
B. for principal and intereſt on the ſaid mon: 
gage, the full ſum of, &c. And whereas the 
iaid E. F. hath lately contracted and agreed 
with the ſaid C. D. for the abſolute purchaſe 
of all and ſingular the ſaid meſſuage, 6c. and 
premiſſes above-meritioned, for the ſum of three 
hundred and fifty pounds, and in purſuanct 
thereof, in and by certain indentures of lea 
and releaſe, bearing date, Sc. laſt paſt, made 
between the ſaid C, D. of the one part, and 
the ſaid E. F. of the other part; he the fail 
C. D. hath granted and conveyed the ſaid me! 
ſuage, lands and premiſſes, unto the faid E. I 
and his heirs, as by the ſaid indentures of lea 
and releaſe may more fully appear: New to 
the end the ſaid term of 500 years may be 
preſcrved and kept on foot, to attend and wall 
on the reverſion and inheritance of the {at 


6 all 
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« all incumbrances, ſubſequent to the creation of 
the ſaid recited term, This preſent indenture 
« witneſſeth, that the ſaid 4. B. for and in con- 
ſideration of the ſum of, Sc. to him in hand 
paid by the ſaid E. F. (by and with the con- 
_ the ſaid C. D. teſtified by his being a 
party to, and ſigning and ſealing of theſe pre- 
— the receipt whereof the ſaid 4. B. doth 
© hereby confeſs and ackno „and in con- 
* fideration alſo of five ſhillings, of, c. to the 
* faid A. B. in hand paid by the faid G. H. and 
J. X. the reccipt whereof the ſaid AH. B. doth 
© hereby alſo acknowledge; He the ſaid A. B. 
by and with the conſent end agreement of the 
* ſaid C. D. teſtified as aforeſaid, Halb bargain- 


ved, fold, aligned and ſet over, and by theſe 


* preſents doth bargain, ſell, aſſign and ſet over 
* unto the ſaid G. H. and J. R. (oy the nomi- 
nation and appointment of the ſaid E. F.) 
Al and ſingular the ſaid meſſuage and pre- 
* miſſes above-mentioned, and every part and 
* parcel thereof, with the appurtenances ; and 
* alſo all the eſtate, right, title, intereſt, claim 
and demand whatſoever of him the ſaid A. B. 
* of, in and to the ſaid premiſſes, and of, in and 
to every part and parcel thereof, with the appur- 
* purtenances ; To have and to bold all and ſin- 
* gular the ſaid meſſuage and premiſſes, and 
* every part and parcel thereof, with the appur- 
* tenances, unto the ſaid G. H. and J. K. their 
© executors, adminiſtrators and aſſigns, for and 
during all the reſt and reſidue of the ſaid term 
* of 500 years above-mentioned, which is yet to 
come and unexpired ; In truſt for the ſaid E. F. 
his heirs and aſſigns, and ſuch other perſon 
and perſons to whom the freehold and inhe- 
* ritance of the ſaid premiſſes ſhall appertain 
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and belong, to protect and defend the ſame 
from all ſubſequent incumbrances. And the 
* ſaid A. B. for himſelf, his executors and ad. 
* miniſtrators, doth covenant and grant to and 
© with the ſaid E. F. his executors, adminiſtra. 
* tors and aſſigns, that he the ſaid A. B. hath 
not done or committed any act, matter or 
thing whatſoever, whereby or wherewith the 
* ſaid premiſſes above-mentioned, or any pan 
© thereof, are, is, ſhall or may be charged ot 
* incumbred in title, eſtate or otherwiſe hoy. 
* ſoever, InWiineſs, &c, 


9. An aſſignment is the ſetting over or tranſ-. 
ferring the intereſt a man hath in a leaſe or other 
thing to another. And aſſignments may be 
made of lands held in fee, for life or years; of 
an annuity, rent-charge, Judgment, ſtatute, &. 
but as to lands they are uſually of leaſes and 
eſtates for years, | 

Where tenant for years aſſigns his eſtate, no 
conſideration is required; for the tenure being 
ſubject to payment of rent, c. is ſufficient to 
veſt an eſtate in the aſſignee: in other caſes, 
ſome conſideration muſt be paid. And if leſſee 
for years aſſigns all his term in his leaſe to ano- 
ther, he cannot reſerve a rent in the aſſignment; 
for he hath no intereſt in the thing, by reaſon 
of which the rent reſerved ſhould be paid; and 
where there is no reverſion, there can be no di- 
ſtreſs : but debt may lie upon jt as on a contract. 
Med. 263. Rep. Lil. Abr. 99. 

Although · a leſſee make an aſſignment over of 
his term, yet action of debt lies againſt him for 
the rent, by the leſſor or his heir, (not having 
accepted rent from the aſſignee :) but where a 
leſſee aſſigns his term, and the leſſor his rever- 
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hon, the privity is determined, and action of 
debt doth not lie for the reverſioner againſt the 
firſt leſſee. On an aſſignment of the leſſee, be- 
fore acceptance of rent *from the aſſignee, the 
eſſor may charge either the leſſee or aſſignee 
with the rent, at his election; tho? if he once 
accepts the rent from the aſſignee, knowing of 
the aſſignment, he cannot afterwards bring debt 
zoainſt the leſſee for rent. As the rent iſſues 
out of the land, the aſſignee generally who has 
che land, and is privy in eſtate, Is debtor in re- 
ſpect thereof; yet if an aſſignment be made by 
an aſſignee, to any one whatever, the firſt aſ- 
ſignee is not ſuable for any rent; here, if he be 
accepted by the leſſor, the admiſſion of one aſ- 
ſonee is the admiſſion of twenty. Moor 472, 
3 Rep. 23, 32. 

An aſſignee is he who hath the whole eſtate of 
the aſſignor; and there is aſſignee in deed, be- 
ing ſuch perſon to whom a leaſe or eſtate is aſ- 
honed by deed ; and aſſignee in law, whom the 
law makes ſo without deed ; as an executor ap- 
pointed by will is in law aſſignee to the teſta- 
tor: but if there be aſſign in deed, the aſſign in 
law is not allowed. Where à grant is made to a 
man and his heirs, though the word Afiigns be 
not expreſſed, he may aſſign at his pleaſure; for 
the word Aſſigns is included in his heirs : and aſ- 
ſgnees may take advantage of forfeitures on con- 
chtions, when they are incident to the reverſion, 
3s for rent, Sc. and regularly every aſſignee of 
the land may have advantage of inherent cove- 
nants ; alſo aſſigns are bound by ſuch covenants 
as a Covenant to repair, &c, * the benefit of 
the eſtate, although not named. Co. Lit. 215. 
Dy. 6. Ander. 2. Gre, Eliz, 552. 


But 
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But when a covenant. concerns a thing not in 
being at the time of the demiſe, as to make x 


new edifice, Sc. the aſſignee is not bound, ex. 


t he be named in expreſs words ; nor is he 
9 if the thing to be done, doth not 
concern the thing demiſed; or in contra 
merely perſonal, A leſſee covenanted for him, 
ſelf and his to rebuild a houſe before 
ſuch a time, which he did not do, but after the 
time expired he aſſign'd the term; and it wa 
held that this covenant would not bind the a. 
ſignee, becauſe it was broken before the aſſign. 
ment, Rol. Abr. 913. Plowd, 284. Sal, 


199. | 

0 and debts, c. are ſaid to be aſſigned; 
but muſt be ſued for in the aſſignor's name: 
bills of exchange are aſſignable by indorſment, 
whereon the aſlignees may ſue gnd recover in 
their own names, by Stat. 3 & 4 Ann. c. 9. pet. 
petual by 7 Ann.c. 25./. 3. If a man make; 
an aſſignment, and yet keeps. poſſeſſion of the 
land, &c. it ſhall be adjudged fraudulent, F. 


N. B. 98. 
The form of an aſſignment of. a leaſe, , 


n HIS Indenture, made, Sc. Between A. B. 
1 of, Sc. of the one part, and C. D. of, Es. 
of the other part. Whereas N. B. of, &c. in 
and by this indenture of leaſe bearing date, &. 
for the conſiderations therein mentioned, did 
demiſe, grant, and to farm let unto the ſaid 
© A. B. Al that meſſuage or tenement, c, ſitu. 
ate, Cc. To hold unto the ſaid A. B. his execu- 
tors, adminiſtrators, and aſligns, for and du- 
ring the term of one and twenty years, thence 


next and immediately enſuing and following, 
t and 


. 
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$ and fully to be compleat and ended; 27e/ding 
and paying unto the ſaid N. B. his heirs and 
aſſigns, during the ſaid term, the yearly rent 
or ſum of, &c, at and upon the days, Gc. and 
under divers covenants and agreements in the 
« ſaid recited indenture of leaſe contained, as in 
and by the ſaid indenture may more fully ap- 
« pear, Now this indenture witneſſeth, that the 
« jaid A, B. for and in conſideration of the ſum 
« of, Sc. to him in hand paid by the ſaid C. D. 
« the receipt whereof is hereby acknowledged, 
He the ſaid A. B. Hath granted, bargained 
and fold, aſſigned and ſet over, and by theſe 
« preſents doth grant, bargain, c. unto the ſaid 
C. D. All and fingular the ſaid meſſuage or 
« tenement, and premiſſes above mentioned, 
« with the appurtenances ; and alfo all the eſtate, 
right, title, intereſt, term. of years, claim and 
demand whatſoever of him the faid . B. of, 
in and to the ſaid premiſſes above-mentioned, 
© and of, in and to every part and parcel there- 
© of with the appurtenances, together with the 
© ſaid recited indenture of leaſe; To have and 10 
* bold the ſaid meſſuage or tenement, and pre- 
* miſſes above-mentioned, and every part and 
* parcel thereof with the appurtenances, unto 
© the faid C. D. his executors, adminiſtrators and 
* aſſigns, for and during all the reſt and reſidue 
* of the ſaid term of one and twenty years 
above recited, which is yet to come and un- 
* expired ; under the ſaid yearly rent of, &c. 
* payable to the ſaid N. B. his heirs and affigns, 
* and by and under all and every the covenants, 
conditions and agreements in the ſaid recited 
* indenture of leaſe mentioned and contained, 
* which on the part and behalf of the ſaid A. B. 
his executors and adminiſtrators, before the 

making 
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© making of this preſent aſſignment; ſhould ang 
* ought to have been Pad, ! obſerved and per- 
© formed : Aud the ſaid A. B. for himſelf, his 
© executors and adminiſtrators, doth covenant 
and grant to and with the faid C. D. his exe: 
* cutors, adminiſtrators and aſſigns, that the (aid 
© leaſe and term of twenty-one years hereby af. 
* ſighed, are ſtill in being and ſubſiſting not 
* ſurrendered, diſcharged or otherwiſe avoided: 
© And alſo, that he the ſaid C. D. his executors, 
* adminiſtrators and aſſigns ſhall and may, by 
© and under the rent, covenants and conditions 
in the ſaid recited leaſe contained, peaceably 
* and quietly enter into, have, hold, occupy, 
> __ and enjoy all and ſingular the ſaid meſ- 
ſuage, tenement and 3 eee, 
oned, with the appurtenances, for an l 
© the reſt, is and remainder of the fa 
term of one and twenty years hereby granted 
and aſſigned, now to come and unexpired, 
s without the let, trouble, hindrance, moleſta- 
tion, interruption and denial of him the ſaid 
© A. B. his executors, adminiſtrators or aſſigns, 
© or of any other 2 or perſons, claiming or 
* to claim, by, from or under him or them, or 
any of them. And further, that he the ſaid 
HA. B. his executors and adminiſtrators ſhall 
and will, at any time or times hereafter, make, 
* do or execute all and every ſuch further and 
© other lawful and reaſonable act and acts, thing 
and things in the law whatſoever, for the fur- 
ther and more perfect aſſigning, and transfer- 
ring of the ſaid recited indenture of leaſe and 
* premiſſes above-mentioned, with the appurte- 
* nances, unto the ſaid C. D. his executors, ad- 
* miniſtrators and ns, for and during all 
* the reſt and reſidue of the ſaid term of twenty- 
* one 


—_— * — 7777 _—— 


Of. Eſtates, Anceſtozs, Heirs, &c. 
one years above recited, now to come and 
unexpired, as by the ſaid C. D. his executors, 
«. adminiſtrators or aſſigns, or his or their coun- 
« ſel learned in the law ſhall be reaſonably de- 
« viſed, or adyiſed and required. In Witneſs, 
rn an, el. 


10. A will is the declaration of a mi a's. mind 
and intent, as to the diſpoſition of his lands or 
goods, of What he would have done after his 
death. The Common Law calls that a will, when 
lands and tenements are deviſed; and where it 
concerns chattels alone, it is termed a teſtament. 
G £8 11g 10 2. | 
In a will made of goods there muſt be an exe- 
cutor named; but not of lands only, without 
goods for executors have nothing to do with the 
hold. If lands are given by will, tis called 


= 


a deviſe, and goods and, chattels a legacy ; and 
there is this diverſity between lands and $ 
wen by a will, that when lands are deviſed. in 
de, or for life, the deviſce ſhall enter without 
any appointment of others: but in caſe of goods, 
there muſt be the aſſent of the executor, Sc. 
Where lands or tenements only are deviſed by 
vill, the will ought to be proved in the chance- 
ry; if of goods and chattels it muſt be done in 
the ſpiritual court: and a will both of lands and 
goods may be proved in that court. Co. Lis. 
11I. Stoinb, 24. . 
All perſons, who have a ſole eſtate in fee- 
imple of any lands, tenements or hereditaments, 
may give and deviſe the ſame by laſt will and 
teſtament, at their free will and pleaſure; ſo as 
luch perſons are not feme coverts, infants, per- 
ſons Non ſane memoriæ, Cc. whoſe wills ſhall 
JO 29106 in. Nr 
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not be good in law: and by the Stat. 29 Car, 2. 111 
c. 3. perpetuated by 1 Fac. 2. c. 17. J. 5, for they 
prevention of frauds, all deviſes of lands or te Plan 
nements are to be in » ſigned by the de. At 
viſor, or ſome by his ex + direftions, in in the ill . 
preſence of three credible witneſſes, at - leaſt, 'B 
and no deviſe in writing ſhall be revoked, bu Wi il 
by ſome other will in writing, or by cancelling 
the ſame by the teſtator himſelf, or by his d. 
rection, Cc. And where nuncupative wills, by 
word of mouth, are made for the diſpoſition of 
chattels above 300 value, they muſt be declared 
in-preſence of three witneſſes, bid to bear vit 
neſs, in the laſt ſickneſs of the party, Sc. and 
the ſubſtance" of them muſt be reduced inti 
writing, within ſix days after the making, &. 
Lands entailed are not deviſeable by will ; 

fee· ſimple lands, and goods and chartels, 42 
H. 8. c. 1. hoo. gpm: c. 5. 3 Rep. 31. C. 
Lil. 111, 1155. 

The Sensen of wills-is more favoured in 
law than any other deed: or conveyance, to ful 
fil the intent of the teſtator; becauſe the teſts 
tor is ſuppoſed to be inops confilis, and in a hum, 
and a deviſe is not a conveyance by Commen 
Law, but by the ſtatute: the deviſes before the 
ſtatute were by cuſtom; and as euſtom cnablel 
men to diſpoſe of their eſtates contrary to the 
Common Law; ſo it exempted this kind d 
conveyance from the regularity and propfiet 
required in other conveyances; and thus it cam 
to paſs that wills upon the ſtatute, in imitation 
of thoſe by cuſtom; gained ſuch favourable con 
ſtruction. Words in wills are always conſtrued 
according to the intention of the parties that 
make them, as near as can be collected; bu 
the words and intent muſt agree with the Jay; 
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and if the words are inſenſible and repugnant, 
they are void. 3 Salk. 127, 128. Co. Lit. 25. 
Plowd. 162. 

An infant makes his will for lands, and when 
of age he declares it as his will, yet it is void 
but an infant at fourteen years old may make a 
will of his goods and chattels. Although a 
feme covert cannot regularly make any will ; 
the huſband may bind himſelf by covenant or 
bond to * his wife by will to diſpoſe of 
kgacies, Ic. and this will be ſuch an appoint- 
ment as he will be bound to perform; yet tis 
properly no will, nor ought to be proved in the 
Spiritual Court: of things in action, or what ſhe 
hath as her own as executrix, by her huſband's 
conſent, tis ſaid ſhe may make a will in law; 
if in other caſes ſhe diſpoſes of any thing by the 
agreement of the huſband, the property 
from him to her legatee, and it is as the gift of 
huſband. A perſon, when he makes his will, 
ought not only to have his memory to anſwer 
queſtions, but to have perfect mind and memo- 
y: and one muſt have as good diſpoſing me- 
mory when he revokes his will, as when he 
makes it: but if there be any diſagreement of 
witneſſes therein, their teſtimony is to be pre- 


ferred, which depoſe that the teſtator was of 


ſound memory, for the ſupport of the teſtament. 
Co, Lit. 89. Cro. Car. 219. Cre. Fac. 497. 
Mad. Rep. 211. Swinb. 67. | 

If a man bid another make his will, and be- 
fore it is done he dies, the will is'not good : 
though if it be drawing up. in his preſence; it 
may be good for the deviſes finiſned. A will 
was made ſince the ſtatute 29 Car. 2. by which 
lands were deviſed, but no name ſubſcribed to 
it, being ſealed in the preſence of three witneſſes, 


1 Was 
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was ajdudged a good will; the will bei i 
ten by _—_ himſelf, and his mg An 
will, which was held a ſufficient ſigning : and 3 
ſealed ſt — "of wills Peter * d 
not je 3 Ot atute ot WULS | 
of ſealing. Plowgd. 10, 343. 3 22 1 4 
Dan. Abr. 542. oy 
A teſtator deviſed by will all his lands, tene. 
ments and eſtate whatſoever, whereof he ſhould 
be poſſeſſed at the time of his death; and after 
this he . purchaſed lands, Fc. and it was held, 
that a deviſe of perſonal things was good, tho 
the teſtator had them not at the time of the 
will; but a chattel real, as a leaſe for years, 
doth not paſs: and a deviſe of lands is not good, 
if the teſtator at that time had nothing in them, 
By deviſe of all a man's lands and tenement, 
all the lands he hath in — and alſo in 
reverſion do paſs: but where a perſon, having 
lands in fee, and: other lands for years, deviſes 
all his lands and tenements, the fee-ſimple lands 
only paſs; tho” if he hath only leaſes for years, 


by ſuch deviſe, thoſe leaſes ſhall paſs to the de. 


viſee. Goulsb. 93. Salk. 237. 2 Danv. Abr, 
527. 11 Mod. 106, 121, 148. Filzgib, 233. 
Holt. 750. Fe 


The deviſe of all a man's inheritance carries 


a fee-ſimple : alſo lands given to a perſon to diſ 
pole of at pleaſure, makes a fee. If there are 
no words of inheritance in a will, the deviſe 
hath no more than an eſtate during life: deviſe 
of all a man's eſtate, &c. paſſeth an eſtate for 
life only, not a fee by implication. So if one 
wills, that another ſhall have his lands in D. and 
ſays not how long, c. But if a man deviſes 


land by will, paying 201. the deviſee hath 3 
fee-ſunple, altho' the money be not a hundredth 


par! 
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part of the value of the land : and yet if the de- 
viſe be to a perſon, to the intent that he out 
of the profits pay ſo much to one, and fo much 
to jad this is ſaid to be but an eſtate for 


Sep. Abr. 40. Dyer 342. Bridgm. Rep. 138. 
A deviſe to a man and his heirs male makes 
n eſtate tail; tho* ſuch a gift in any common 
conveyance would be a fee - ſimple, it not bein 
fd of what body. Deviſe to one who is heir 


and in theſe caſes of executory deviles, the eſtate 
deſcends till the contingency happens: by way 
of future executory deviſe, a, deviſe to an infant 
in ventre ſe mere ſhall take place. If a term is 
deviſed to A. for life, with remainder to B. this 
remainder is way or executory deviſe, 
for the eic or 3 — And a wk may 
be deviſed to one for life, with remainders to 
ſyeral others for life, when all the perſons 
are in eſſe : though if the deviſe in remainder 
be to a perſon for life, who is not then in be- 
ng, no limitation of a term may be beyond 
ſuch eſtate ; as to another and his iſſue, Sc. 


0% Lit. 27. Lutw. 798. 7. Rm. 28, 164. 


vid. 451. 

In wills a deviſe may be to one, to the uſe 
a another; and the uſe ſhall be executed: and 
deviſes muſt be of a thing, and to a perſon 
certain, Land given to a man who ſhall marry 
my daughter, or to a man and his children, &c. 
8 certain enough: but a condition in a will, that 
one ſhall not m ſuch a perſon, &c. is un- 
lawful and void: if a legacy or portion is given 
to a woman, provided ſhe marries not without 
conſent of another, it is only in zerrorem ; un- 
lis the portion on ſuch marriage be limited 

8 over 


life. Hob. 75. 2 Nelſ. Abr. 837, 745. 4 


for life, remainder in contingency, Fc. is good; 
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10000 J. to his daughter, if ſhe attain 21 
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over to ſome other perſon. A man deviſe 
or at that age; if ſhe dies before, the legacy : 
gone : here 1n caſe the legacy had been, to he 
paid her at her age of 21, then it is debitum iy 
preſenti & ſolvendum in futuro, and her admi- 
niſtrator, Sc. ſhall. have it, if ſhe die before, 
If where a legacy is given generally by will 
the legatee dies before due, it is org 


and legacices are * not recoverable at Common 


Law; but in the Eccleſiaſtical Court, Chance. 
ry, Cc. 2 Leon, Swinb. 293. Mod. Rep. 200, 
Lil. Abr. 457. 2 Venir. 342. 

The laſt will made by a man ſhall ſtand in 
force; and there can be but one will to take ef. 
fe&t, though there may be ſeveral codicils to; 
will, If in a will there are two deviſes of the 
ſame thing, the laſt deviſe takes place: and x 
a latter will doth overthrow a former; fo the 
latter part of a will overthrows the former 
of it. But where a deviſe of lands was to one 
in fee, and in the ſame will the ſame lands were 
deviſed to another, this *twas ſaid made them 
Jointenants ; and if a deviſe is to, one perſon in 
fee, and to another for life, or years, both de- 
viſes may ſtand. Co, Lit. 112. Plowd. 241. 
3 Leon. 11. See 3 Med. 204, 207. 

A will hath no force *till after the death of 
the teſtator; but then without any further 
grant, hvery Sc. it gives and transfers eſtates 
and alters the property of lands and goods, a 
effectually as any deed executed in a man's life 
time ; and hereby diſcents may be prevented, 
eſtates in fee-ſimple, fee-tail, for life, years, &. 


© ® See Stra Sel. Caf. of Evid, 59. K 11 Mod. 91. pl. 15. 


may 
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may be made: and he that takes lands by de- 
nie, is in the nature of a purchaſer. Lis. 167. 

Lands may be releaſed to one and his heirs by 
will; but a man cannot releaſe a debt or duty 
by his will, tho* he may give and bequeath it. 
Vntr. 39. Deviſes of lands are deemed void 
zoainſt creditors upon ſpecialties, Fc. Sat: 3 
. & M. c. 14. perpetuated by 6 & 7 I. z. c. 
14 


A common will of goods and lands, 


IN the name of God, Amen, I A. B. of, &c. 
« } gentleman, being weak in body, but of 
* of found mind and memory (bleſſed be God) do 
this day of, Sc. in the year, Sc. make and 
© publiſh this my laſt will and teſtament, in 
manner following, (that is to ſay,) Imprimis, I 
give to my ſon T. B. the ſum of, Sc. Item, 
, fee and bequeath to my daughter & B. the 
© ſum, Sc. Item, I give to my brother N. B. 
© the ſum of, Cc. to my ſiſter M. B. the like 
ſum of, Sc. to my grandſon G. B. the ſum, 
Ec. And to my couſin, Sc. Jem, I give 
* the houſe I hold by leaſe from, c. ſituate 
' and lying in, Cc. which I now live in, to my 
* ſaid fon T. B. To bold to him during his life; 


"> 55'S tt Kn & > '- 


a and after his deceaſe, I give the ſame to my 
Ke * daughter E. B. during the remainder. of my 
© Wl * cltate and intereſt therein: and all the reſt of 
Fo my lands and tenements whatſoever, whereof 


I ſhall die ſeiſed in poſſeſſion, , reverſion or re- 
* mainder, 1 give to my ſaid ſon T. B. his heirs 
and aſſigns for ever. Item, all the reſt and 
' reſidue of my goods, chattels, and perſonal 
' eſtate whatſoever, I give to my ſaid daughter 
ny E. 5. And J make, conſtitute and ordain 
82 * my 
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© my good friends Mr. C. D. and E. F. to be 

© my executors in truſt for my ſaid daughter 

E. B. and it is my will, that they ſhall put 

* out what monies I have for her uſe, but o Er 
© as not to be accountable for any bad debt ot 

* debts, that ſhall be contracted; and that they 

© ſhall retain all their charges and expence; ill « 
© whatſoever, in relation to their ſaid truſt, Wil « [ 
© afo J give them five guineas a-piece 3 m 
© tokens of my love to them, and for ther 
* kindneſs in accepting this truſt. And I ap. 
point twenty pounds, and no more, to be ex. 
* pended on my funeral. In witneſs whereof 
© I the ſaid 4. B. 1 laſt will and 
teſtament ſet my hand and and ſeal, the 
day of in the year of the 
teign, Cc. and in the year of our lod 
c 1784. | 


Signed, ſealed, publiſbed and de- 
2 by the A as . 
and for his loſt will and tefta- 
ment; in the preſence of us, who 
at his requeſt, in his preſence and 

in the prefence of each other, baue 

- -fubſcribed our names as whitneſſes 

Urs. 


See Stat. 25 Geo. 2. c. 6. entitled, © An ad 
for . avoiding and putting an end to certai 
doubts and queſtions relating to the atteſt 
t- tron of wills and codicils, concerning red 
<- eſtates; in that part of Great Britain called 
© England,' and in his majeſty's colonies and 
© plantations in America, whereby deviſees 
creditors and legatees, are made competent vn. 
neſſes to wills of real eſtates. 
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rm of a will, with deviſe of lands, &c. 
in the way of ſettlement. 


* the name of God, Amen. I A. B. of, 
Sec. Being in good health, and perfect 
memory, (bleſſed be God therefore) do this 
day, Sc. in the fourth year of the reign of 
the Lord George the Third, c. and in the 
year of our Lord 1764, make and publiſh this 
* my laſt will and teſtament, in manner and 
form following, (that is to ſay:) Imprimts, 1 
* commend my ſoul into the hands of Al- 
mighty God, he gave it me; and my body 
to the earth from whence it came, in hopes 
* of a joyful reſurrection, through the merits of 
my Savour Jzsus CHRIST; and as for that 
© worldly eſtate wherewith it has pleaſed God 
to bleſs me, I diſpoſe thereof as follows: Fir, 
„ give to my loving wife M H. the ſum of, 
Ec. Item, I give to my ſon H. P. the ſum, 
Ec. Item, 1 give to my daughter F. B. the 
' ſum of, &c. Item, I give to my brother, 
Ec. all payable within, &c, after my decealc. 
em, I give unto my ſaid wife M. B. All my 
lands in the pariſh of, Sc. which are not ſet- 
' ted upon her for her jointure; To hold to her 
during her natural life, ſhe making no ſpoil, 
* waſte or deſtruction thereon ; and from and 
after her deceaſe, I give and deviſe the ſame 
to my faid ſon H. B. for the term of his ne- 
* tural life; and after his deceaſe, I deviſe the 
* ame to my daughter F. B. during her natural 
fe; and after the determination of that eſtate, 
give and deviſe the fame to my loving bro- 
Athers R. B. and WV. B. and their heirs, during 
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* the life of my ſaid daughter F. to the intent 
to preferve and ſupport the contingent uſe, 
and remainders herein after limited: but ne. 
vertheleſs in truſt, to permit my ſaid daug}. 


< ter F. to receive the rents and profits theredf 


during her life; and from and after her de. 
* ceaſe then to remain to the firſt ſon of my 


* ſaid daughter F. and the heirs of the body d 


* ſuch firſt ſon lawfully iſſuing; and for defaul 
of ſuch iſſue, then to the uſe and behoof of 
the ſecond, third, fourth, fifth, and all and 
every other ſon and ſons of my ſaid daughter 
F. begotten; the elder of ſuch ſon and {onz 
© and the heirs of his body lawfully iſſuing, tu 
© be always preferred, and to take before th: 
younger of fuch ſons and the heirs of his body; 
and for default of ſueh iſſue, then to the uſe 
and behoof of all and every the daughters of 
the body of my ſaid daughter F. and the heir 
of the body of ſuch daughter and daughten 
as tenants in common, and not as jointenantz; 
© and for default of ſuch iſſue, then I give the 
+ fame to my grandſon, Sc. for and during the 
term of his natural life; and after the deter. 
'© mination of that eſtate, then to the uſe and 
© behoof of, Cc. and their heirs, during his 
life, and in truſt for him, and to the intent 
© to ſupport and preſerve the contingent uſes 
and 2 mentioned; and after his de. 
cCeaſe, to remain to his iſſue in tail, in ſuch 
manner as 1 have limited the ſame to my {aid 
daughter F. and for default of ſuch iſſue, then 
to remain to, Sc. and the heirs male of his 
body begotten, Cc. and for default of ſuch 
iſſue, to remain to my right heirs for ever 
Item, I give to my ſaid wife, during her life, 
the uſe of all my plate and houſhold * 


* 
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« and after her death, the ſame to remain to, 
c. and for prevention of any imbezilment 
«© of the ſaid plate and houſhould goods, it is my 
vill, and I do hereby direct, that a particu- 
lar be taken by my ſaid wife and overlſeers, 
* of all my ſaid 2 and houſhould goods, and 
© that ſhe gi r covenant to my ſaid over- 
* ſeers, to leave the ſame to ſuch perſons as I 
have hereby given the ſame at my death, (their 
© reaſonable uſage and wearing in the mean 
© time excepted,) Jem, I give to, Sc. ten 
guineas a- piece to buy them mourning. Item, 
* I give to, Cc, one guinea a- piece to buy 
them rings, Sc. Item I give to my ſervant- 
man and two ſervant maids, that ſhal] be li- 
ring with me at the time of my deceale, 
* twenty pounds a-piece. Lem, I give to the 
poor of the pariſh where I ſhall die, the ſum 
* of fifty pounds. Item, I give all the reſt of 
my goods, chattles and perſonal eſtate to my 


© ſaid wife M. B. and I make and ordain her. 


my ſaid wife ſole executrix of this my will, 
and my loving brothers, &c. and good friend, 
Fe. overſeers thereof, to take care and ſee the 
* ſame performed, according to my true intent 
and meaning; and for their pains herein, I 
give and allot to each of them the ſum of, c. 
In witneſs whereof I the ſaid A. B. have to 
* the firſt, ſheet of this my laſt will and teſta- 
ment, containing two ſheets of paper, ſet my 
hand, and to the laſt ſheet thereof my hand 
and ſeal, the day and year above- written. 


Signed, ſealed, publiſhed and A, B, 
declared by the ſaid A.B. | + 8395 
as and for bis laſt will and 
leftament, in the preſence of 
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Of Eſtates, Anteſtozs, Þeſrs, & 
us whoſe names are bere- 
under wrilltn, who did each 
. of us ſubſcribe our names 
285 Witneſſes at bis requeſt, 
und in his preſence, in the 
room wwhere be then was, 
T. W. 
. M. 
T. 


_ in goods and chattels, with ſome 
things thereto relating, and how they may be 
veleaſed, I ſhall treat of under, 


1. Bills of ſale of goods, 

2. Gifts of goods and chattels, 

3. Agreements, contracts and covenants, 
4. Bonds and obligations for 

6. Letters of attorney to receive debts. 
6. Releaſes of l and actions, Sc. 


1. A bill of ſale 1 an inftroment uſed fi 
transferring the property of goods and chattels: 
_ it can never be without a conſideration, 
1 may at —— ſell his gooth 
an execution be coming out 
him $ — there is a private truſt —. 
parties, and the writ of execution is delivered 
to the ſheriff, Sc. And where a bargain 15 
that one ſhall give ſo much for a horſe, and 
he gives one ſhilling or a penny in earneſt, 
which IL. accept, this is a perfect t fale, Ng 
Max, 87. . ae e 
Where one _= 
muſt not carry them away before paid for; cx 
cept a day of payment is allowed him by the 
ſcller. The ſeller of things is to keep them 


I jor 


Lf Elkates, Anceſtozs, Heſrs; &c. 


for a reaſonable time, for delivery: but where 
go time is appointed for the delivery thereof, 
or for payment of the money, it is generally 
implied that delivery be made immediately 
1 va — And on ſale of 
ina „Sc. t ler may not bring 
0 bn for the money agreed, till the goods 
are delivered. Ney 87. 3 Salk. 61. 

It hath been held, that on the ſale of goods, if 
earneſt be given to the ſeller, and part of them 
3 taken away by the buyer, he muſt pay the 
reſidue of the money upon fetching away the 
reſt, becauſe no other time is appointed; and 
the earneſt binds the bargain, and gives the 
buyer a right to demand the goods, but a de- 
mand without Paying the money is void: and 
if the buyer doth not take away the goods, and 
pay the money, the ſeller ought to require him 
ſo to do; and then if he doth not do the fame 
in convenient time, the bargain and ſale is diſ- 
ſolved, and the ſeller may diſpoſe of them to 
any other perſon, Salk, 113. | 

A ſale of goods upon a Sunday, tho' in a fair 
or market; will not alter the property: and in 
markets, all contracts for any thing ſold there, 
to make them binding, are to be made as fol- 
lows : the fale is to mia - place that is open, 
and in a proper place for ſuch goods; it muſt 
be a ſale for — conſideration, and the 
buyer is not to know that the ſeller hath a 
wrongful poſſeſſion; the ſale not to be fraudu- 
lently betwixt two, to bar another; there is to 
be a ſale and a contract, by perſons able to con- 
tract, and the ſale may not be in the night, but 
between ſun and ſun; and toll muſt be paid, 
where required by ſtatute, c. Alſo there are 
oll-rakers or book- Keepers, who enter the 

| names 
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names of buyers and ſellers of horſes, Sc. which 


are to be rid or ſtand in the open fair or ma. 
ket one hour; and all the parties to the con. 
tract muſt be preſent with the horſe : the ſel. 
lers ſhall likewiſe produce vouchers of the ſale 
to them, c. 2 Inſt. 713. 5 Rep. 83. Kat. 
2 & 3 P. & M. c. 7. 31 Eliz. 12. The by. 


ing of cattle, corn and victuals, by the way be. 


fore brought to a fair or market, Sc. is cal. 
led foreſtalling, and puniſhable by unpriſonment, 


Joſs of goods, Sc. 5 & 6 E. 6. c. 14. per 


petuated by 13 Eliz. c. 25. 
Buy ſtatute, a contract for the ſale of goods 
for 10 J. or upwards, ſhall not be good, except 
the buyer receive part of the fold ; or 
gives ſomething in earneſt to bind the bargain; 
or ſome _ —— be made in writing, 
ed arty to be charged with the con- 
— An where contracts are not to be 
performed in a year, they muſt be in writing, 
or no action can be brought on them; ſo that a 
contract for under 10 J. value, if not to 
be had in a year, muſt be in writing, or ſhall be 
void: but if no day is ſet, or the time is 
uncertain, &c. they may be good without. 29 
Car. 2. c. 3. perpetuated by 1 Jac. 2. c. 17. 


5: 

If a man affirms things ſold are of ſuch a va- 
lue, when they are not, this is not actionable, 
tho? it is, if he actually warrants them: but 
where one warrants any thing fold, after the 
time of ſale, it is not for *tis to be at 
the time of the ſale, to be binding. Cro. Fac. 4, 
386. | 

A perſon recommending a ſtranger to a 
tradeſman, who thereupon ſell goods on truſt 
to ſuch ſtranger ; this — the law of merchants 
| may 
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may make the recommender anſwerable. bid. 1. 


See Ld. Raym. 224. 2 Ld. Raym. 1085. 12 
Mad. 250. Bac. Abr. 73, 76. 


The form of a bill of ſale of god. 


AI men by theſe preſents, that I 

A. B. of, Sc. for and in conſideration of 
the ſum of, &c. to me in hand paid, at and 
before the ſealing and delivery hereof, by C. 
D. of, Sc. the receipt whereof I do hereby 
© acknowledge, Have bargained and ſold, and 
© by theſe preſents do bargain and fell unto the 
ſaid C. LD. all the goods, houſhold- ſtuff and 
implements of houſhold, and all other goods 
© whatſoever, mentioned in the ſchedule here- 
© unto annexed, now remaining and being in, 
c. To bave and !0 hald all and ſingular the 
« ſaid goods, houſhold-ſtuff and implements. of 
* houſhold, and every of them, by theſe pre- 
© ſents} bargained and ſold unto the ſaid C. D. 
his executors, adminiſtrators and aſſigns for 
ever. And I the ſaid A. B. for myſelf, my 
« executors and adminiſtrators, . all and ſingular 
the ſaid goods, unto the faid C. D. his execu- 
tors, adminiſtrators and aſſigns, againſt me 
* the ſaid 4. B. my executors, admininiſtrators 
and aſſigns, and againſt all and every other 


* perſon and perſons whatſoeyer, ſhall and will 


* warrant and for ever defend by theſe preſents : 
* of which goods I the ſaid 4. B. have put the 
* faid C. D. in full poſſeſſion, by delivering 
* him one ſilver tankard, Sc. at the ſealing 
* hereof. In Witneſs, &c.“ 


2. A gift of goods is made either by deed, 


by word, or in law; and all goods and __ 
t 


267 


FY 
- 4 i 
«4. 
4 
1 
1 
8 
- 
l 
7 
7 
* 
7 
th 
b 
i 
6 
5 
-q 
4 
23 


— . ˙V— + otra 


— — _ 


— — - = —— — + — Meena tn 
cr 


— 3 — 
. 


li 
- $4 


S—— C4; 


268 


Ok Elkates, Anceſtoze, Heirs, &c, 
tels perſonal may be given without deed, ex 
in — ſpecial caſes. Perk. 57. m., 

But a general gift of all a man's goods with- 
out any exception, though this be by deed, it is 
liable to ſuſpicion as fraudulent, to deceive cre. 
ditors : — therefore whenever any gift ſhall 
be made, in ſatisfaction of a debt, it is good to 
make it in a publick manner before neighbours, 
that the goods and chattels be iſed to the 
value, and the gift expreſly made in fatisfac- 
tion of the debt; and that on the gift of the 
goods the donee take poſſeſſion of them, &. 
4 Rep. 80. Hob. 230. | 

As to gifts by word, if a man intending to 
give a jewel to one, ſay to him, here I give you 
ty ring, with the ruby in it, Cc. and with his 
own hand delivers it to the party; it would be 
good gift, notwithſtanding the ring ſhould 
bear any other jewel, being delivered by the 
party himſelf to the party to whom given, 

ere a gift of any thing without conſideration, 
will be good; but it is revokable before the de- 
livery to the donee of the thing given: and in 
caſe I give to you one of my horſes in my ſta. 
ble, there you ſhall have your election to chuſe 


which you will. Bac. Max. 87. Jen. Cen. 


* Co. Lit. 145. 

e gift in law is when a man is married to 
a woman, the law gives all the goods of the 
wife to the huſband by the marriage; and if a 
perſon be made executor of a will, on his taking 
upon him the executorſhip, the law gives and 
transfers the property of the teſtator's goods to 
ſuch executor : though in theſe caſes, it is as it 
were conditional; for the huſband is liable to 
the debts of the wife, and the executor to the 
debts of the teſtator. Co. Tit, 351. 


Ir 
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It is the ſame where one takes my goods as 
, treſpaſſer, and I in action recover Damages 
for het, the law gives him the property of 
the goods, he having . paid for them. 2 Shep. 
fbr. 266. | 


Form of a Gift of Goods and Chattels, 


« T* O all People to whom theſe Preſents ſhall 
come, I A. B. of, Gc. fend greeting: 
© Know ye, that I the ſaid AJ. B. for and in 
© conſideration of natural affection, c. and for 
divers other good cauſes and conſiderations me 
© hereunto moving, have given and granted, 
© and by theſe preſents do give and t unto 
C. D. all my blue damaſk-filk bed, in the beſt 
© chamber in my houſe at, &c. er with 
all the furniture of that room; or all and 
"99g my goods, chattels, plate, jewels, 
© leaſes, and perſonal eſtate whatſoever, in 
* whoſe hands, cuſtody or poſſeſſion ſoever 
* they be, within the kingdom of Great Britain, 
except, Sc.) 5 o have, hold and enjoy 22 
, ar the ſaid goods, chattels, and onal 
— aforeſaid, unto the ſaid C. D. . 
* tors, adminiſtrators, and aſſigns, to the 
proper uſe and behoof of him the ſaid C. D. 
* his executors, adminiſtrators and aſſigns for 
* ever. And I the faid A. B. all and ſingular 
the aforeſaid s, chattels, and premiſſes, 
* to the faid C. D. his executors, adminiſtrators 
and aſſigns, againſt all Perſons whatſoever, 
© ſhall and wil warrant, and for ever defend 
© by theſe preſents. In Witmeſs, &c. 


Livery 
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Of Ettates, Anceſtoꝛs, Peirs, &c. 
Livery and Seiſin inderſed thereon. 


c N Emorandum, the day, Oc. livery and 
0 ſeiſin was delivered the within nz. 
© med A. B. unto the ſaid C. D. of one piece of 
* plate, &c. in the name of all the goods and 
« chartels within mentioned, to hold to him the 
© faid C. D. his executors, adminiſtrators and 
aſſigns for ever, according to the within writ. 
© ten deed, in the preſence of 


E. F. 

G. H. | 
3. Agreement is the mutual conſent of per- 
ties, or joining together of two. or more minds, 


in any thing done or to be done. A contract 
is a bargain between two ons, where one 
thing is given for another, which is called quid 
pro quo; and if there be not one thing for an- 
other, or ſome conſideration, it is a nude con- 
tract and void in law. A covenant is an agree- 
ment made by deed in writing, between. two 
or more, to do or not to do ſome act agreed 
upon betwixt them. Terms de Ley 32, 459. 

nts are either —4.— already at 
the beginning, or executory, to be performed 
in fuluro; and are governed by the intention 
of the parties: they ought to be perfect, ful 
and compleat, ſo as to be executed with a re- 
compence; or give an action or other remedy 
for it. An agreement without ſatisfaction is as 
nothing; and a forced agreement of the party 
is accounted no agreement; therefore he that 
did agree to the thing ſhall not be compelled to 
perform it. Plotd. 290. 2 Mod. 8. Cri. 
Car. 193. Lil. Abr. 48. 


Any 
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in law 
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Any thing under hand and ſeal, which im- 
ports an agreement, will amount to covenant : 
and a proviſo 7 way of agreement amounts to 
covenant. — a A. her is either in fact, or 
in law: in fact is which is reſl 
between the parties, and ſeried in G. cop 
and in law 1s that covenant which the law in- 
ends and implies, though it be not expreſſed 
in words. A ſervant covenants and agrees to 
ſerve me a year, and I covenant to pay him a 
ſum of money for it ; here he may have an ac- 
don againſt me, although he do not ſerve me; 
but then I may oblige him to ſerve out the time. 
Iw. 155. Co. Lit. 204. 

A covenant 1s no duty *till broken : in co- 
venants the laſt words, that are general, ſhall 
be expounded by the firſt words which are ſpe- 
cial and particular : and if ſome covenants in a 
deed are good and lawful, and others not ; 
thoſe againſt law are void, and the other ſhall 
ſtand good. 2 Ventr. 218. Plowd. 287. 11 

27. 
as can be articles of agreement made, to 
be performed only by the parties ; or by them 

their executors, tic. wherein both of them 
are obliged to do ſomething, according to the 


matter agreed upon. 


The form of an agreement between a maſter 
and ſervant. 


*IT is agreed this day of, &c. in the year of 
our Lord 1764. Between A. B. of, Cc. 
* Eſquire, and C. D. in manner following, viz. 
that he the ſaid J. B. ſhall and will receive 
* the ſaid C. D. into his houſe and ſervice, — 


r 
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the term of one whole year, from the dat 
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N 7 oth bind himſelf to 
and feal, to pay a ſum 
of money, or do ſome other act: a bond con- 
tains. an obligation with a penalty, Sc. and a 
condition, which expreſly mentions what money 
is to be paid, or other thing to be performed, 
and the limited time for performance thereof; 
for which the obligation is peremptorily bind. 
ing. And a bond differs from a bill, which i; 
generally without a penalty or condition, tho 
a bill may be obligatory. Co. Lit. 172. 
A bond or obligation may be made from one 
to one, or two, three or more; or be from two 
ns or more, to one, two, three, c. If 3 
bond hath not a date, or hath a falſe or impoſſi 
ble date, if it be ſealed and delivered, it is a good 
obligation from the delivery : and if one binds 


. himſelf 


ite 
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limſelf to pay twenty pounds, but doth not ſay 
when it ſhall be paid, the bond is good, and 


whereas it ſhould be to g. the obligation will be 
ood, and the Solvendum void. 2 Rep. 5. Co. 
Lit. 108, 209. 3 Lev. 21, 137. | 

All conditions of bonds muſt be to do things 
Lwful and poſſible: and when the matter or 
ting to be done, or not to be done by a condi- 
ton, is unlawful or impoſſible ; or the condi- 
thn is repugnant, inſenſible or incertain, the 
condition is void, and in ſome caſes the obliga- 
ton likewiſe. And if a thing be poſſible at the 
time of making the obligation, and afterwards 
becomes impoſſible by the act of God, or of the 
Inv, or of the obligee, the obligation is diſ- 
charged: but ſometimes an obligation may re- 
main fingle, where a condition is impoſſible, Sc. 
and if money be not paid according to the con- 
dition, the obligation becomes ſingle. 10 Key. 
120. Dy. 51. Cro. Eliz. 780. 2 Lil. Atr. 
152. | ON . 

A condition of a bond to do any act evil in 
elf, is void: bonds made by infants, feme 
corerts, Sc. are not ; and if made by wo- 
men, where prevail'd upon by flattery, c. they 
may be relieved in chancery. Obligations by 
dureſs are void; ſo are bonds concerning buy- 
ing and ſelling offices; made to avoid the debt 
or duty of others, by fraud; obtained by ga- 
ming, Sc. by divers ſtatutes. 1 Rich, 2. c. 13. 
5& 6 Kate. 6. c. 16. 13 El. c. 5. perpetuated 
by 29 El. c. 5. 16 Car. 2 c. 7. Lutw, 180, 
484, 487. 2 Mad. 54, 279. Salk, 344. Skin. 
572. 8 Mad. 57, 187, 10 Med. 336, 777 

1 12 Mad. 
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a 
is 
if a bill runs, I have received of 


Of Eſtates, Anceſtozs, peirs, &c. 
12 Mad. 3, 336, 340. 2 Ld. Rm. 103% 
1038. Stra. 495. 2 Sira. 1159. Com. Ry, 


4. Stat. 9 Ann. c. 14. 2 Sire, 1048, 124, 


2 Geo. 2. c. 28. 10 Geo. 2. c. 19, 22. 12 Gy, 
2c. 28. 13 Geo. 2. r. 19. 18 Geo. 2. c. 1, 
25 Geo. 2. c. 36. re by a8 Gee. 2. 
19. 30 Geo. 2. c. 24. 

And bonds made for more than 5 1. per Cem 


per Annum intereſt, are void as uſurious; and the 


receiver ſhall forfeit treble. the value of the mo- 
ney lent. | But it is not uſury if the intereſt be 
higher, ING poſſibly both principal and inte 
reſt are in ger, upon a contin cy, or caſu- 
alty; or if there is a hazard thee oe ma lo 
leſs than his principal: and if a perſon fecur 
both intereſt and principal, if it be at the vil 
of rh porey wad is pi; it is no uſury. $% 
where a man is to pay a large ſum by way > 
penalty, and in lieu of damages, for non: pa 
ment of the principal debt; when he wok 
repay the principal at the time - agreed, and 
avoid the penalty, Wc. Stat. 12 Ann. c. 10, 
* 89. Cre. Jac. 268, 677. Show. Rep. b. 


«37 
24 U obligatory written in 
Py party's hand and ſeal to it, 


ſum of twenty pounds, which I promiſe to 
Sc. Or, I owe to him 20/, or had 
that ſum, to be paid at, Sr. or if the bill be, 
I ſhall [vey Wt 10 J. Sc. theſe and the 
like are good bills. c. Eliz Els," 613. - 11 
Abr. 146. 
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Na. 


Of Gfgies, Fuceſiors beirn. Ke. 


4 anner bond from one perſn to one... 


OW al wen — reſents, 
"KR 14. B. of d af, Sc. 


| © inche coun of S. 4 am held 


l D. of, c. in the 
. jo age Eſquire, in one hundred, 


and lawful money. of Great 
C 22 to the ſaid C. D. or to 


Bm pe ed ens his executors, admi- 


= dated this y of, Ge, in the f 
** 


niſtrators or aſbgns; for which payment 

n den e g made, I bind myſelf, 

and adminiſtrators, 
ſealed 42 m 


of our ſovereign Lord 
gr the hy. by the grace of God, 


* f ca . Britain, France and Ireland, 


* 


Hing, pee of Nr faith, Cc. and in 


4 


the year of our True Shoulgnd ſeven 
3 i IG 


The condition of this obligation is ſuch, 


* That if the above bound 4. his heirs, ex- 
* ecytors-or adminiſtrators, ſhall and do well and 
{truly pay, or cauſe to be paid unto the above 
named C. D. his executors, adminiſtrators or 
* aligns, the full ſum of fifry-two pounds and 
tell thilliogs, of lawful money of Great Bri- 
en on the day of, &c. next enſuing the date 
* hereof ;_ or which will be in the year, &c. then 
* this obligation ſhall be void, or elſe it ſhall 


remain in full force and virtue. 


Sealed and delivered in 
the preſence of 


T 2 Form 
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276 Ot un aner beirs, & &c, 


* 22 vs bond from bs ahi, to che, 


"NOW all* men "theſe! preſen 
That we A. B. of, Cc. cn 
. at &c. in the coun „Ge. e 
n firml bounds E. F of Ec. gentl 
in fifty pounds of good and lawful 
© of Great Britain, to be paid to the (ad 
E. F. or to his 8 His exe. 
cutors, adminiſtrators or aſſigns; and for 
which payment to be well trul made, 
0 25; we bind ourſelves, and each of us bykn 
| ſelf, for arid in the whole, our heirs, exe. 
cutors and adminiſtrators and of each of 
us, firmly by theſe preſents,” ſealed with 
our ſeals. Dated the c ay of, Gr. in the 
« year of the reign of the Lord George the 
third, by the grace of God of Gren 
Hritain, France and Ireland, King, de. 
fender of the faith, c. the fourth, and 
in the year of our Lord 1764. 


2 


4 —— 
s ® 
1 


CRC 


x The condition of this obligation is ſuck 
That if the above bound A. B. and C. Dio 
© either of them, their or either of their hein 
o executors -/'or | adminiſtrators, do and ſhall wel 
and truly pay or cauſe to be paid unto. the 
* above-named E. F. his executors, adminiſtra 
tors or aſſigns, the full ſum of twenty ſi 

pounds and hve ſhillings, of good and lawful 
money of Great . on or before the day, 
c. which will be in the year of our Lord 
one thouſand ſeven hundred and ſixty- fou 
* without fraud or covin : (or if the ſaid A. B. 
and C. D. Sc. do well and truly pay to the faid 
«2, F. Sc. the full ſum of twenty-five: pounds, 


« with 


* 


SFr 88 


A 


1zin 


SEES SE © 


2 #5 2 


Es. 


Of Eſtates, Anteſtoꝛs, Peirs, &c 
« with intereſt for the ſame, after the rate of 


« five pounds per centum per annum, or with law- 
e Sc.) then this obli- 
| eee 


6 


* form 2 4 fetal bil . 2 f 


money. 


NOW at men by theſe pretend That 1 
A. B. of, &c. do owe unto C. D. of, Sc. 
8 the ſum of one hundred pounds, 
ar lawful Britiſb money, to be paid unto the 
© faid C. D. his executors, adminiſtrators” or aſ- 
* ſigns, on, e. next enſuing the date hereof; 
© for which payment, well and truly to be made, 
' I bind my fa my heirs, executors and admi- 
nere to the ſaid C. D. his executors, ad- 
Na n and aſſigns, in the e ty of two 


nds, firml thele preſents. 1n 
Vie Vin Ee 4 ** ep 


Form 75 p fogh bill | for money, 


"N OW all men by theſe preſents, That 
N ILA. B. of, &c. do owe apd am indebted 
© oC. P. of, &c. in the ſum of thirty pounds 
* of lawful monzy of Great Britain, which I pro- 
* miſe to pay unto the ſaid C. D. his executors, 
* adminiſtrators or aſſigns, at or upon the day 

* of, Sc, next enſuing the date of theſe =P 
| h Wimeſs "whereof I have hereunto ſet my 
hand and ſeal the tenth day of Ooker, Auno 
* Dom. 1764. 


5. A letter of attorney is a writing autho- 
ing an attorney to do any lawful act for an- 
1 other; 
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attorney the full power and authority of the 
Cn; and ſometimes Go preg oe 5 


of delivering. Ji and 'feiſin of lands, the 
have — Donny 4 rably expounded, of latter 
2 z unleſs N 2 peated chat th 

attorney's power Was ho d at all 0 


Lit 238. 2: TAG oe 79% gi Del 
Letters 
cial; and ſaicl do be reyocable. 


Ot Eftatee; Ancelto2s, Heirs, ke, 


other; in like manner as the party a 
might do the ſame. And what a man may do 
by himſelf, he may generally do by  anothe 
perſon. Weſt. Symb. par. 1. . 

The nature of this inſtrument is to give the 


maker, to accompliſh the act in to be per 


cable. and ſometimes not {04 {6 Fe: ag 
are revocable, it.is uſually * av ay 
and; they are. irreyocable; when debts, 
- aſſigned to another, in which 15 that ward & | 
_ Inſerted, Plowd, 496. 

In caſes of common letters of 18577 . 
power given muſt IN 0d, ad 
act of the attorney 
may limit his authority 
| the attorney does leſs t 
tion it is void; but if . + mote, NR. 
. For fa nwich as 52 l wy 
notwithſtanding the ancient opinions for p 
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" R535 OFHARPETS TEST 


Of Eftates, Anceſtors, bþeirs, Kc. 


The form of general letter of attorney to 
Teiecei ue and recover debt. 


Nowa men by theſe preſents, That 
4 I A. B. of, Sc. for divers good cauſes 
and conſiderations me hereunto moving, have 


” 


mad, ordained, authorized and appointed, and 


by theſe prefents do make, ordain, authorizg 
« and appoint C. D. of, c. my true and lawful 
attorney, for me, and in my name, and to my 
© uſe to aſk, demand fue for, recover and re- 
© ceive-of E. F. of, Sc. all ſuch ſum and ſums 
* of money debts and duties whatſoever, which 
no are due and owing unto me the ſaid A. B. 
by and from the fad E. F. And to have, uſe 
and take all lawful ways and means in my 
name or otherwiſe, for recovery thereof, by 
— 
to agree and r the ſame, and ac- 
+ quittances, or other diſcharges for the ſame, for 
me and in my name to make, ſeal and deliver; 
8 wore all other lawful acts and _ 
vhatſoever, concerning the premiſſes, as fully 
in every reſpect as I myſelf might or could do, 
if Iwere perſonally and attornies one 
* or more under him, for the purpoſes aforeſaid, 
to malte, and at his pleaſure to-revoke : ratify- 
ing and alowing” all and whatſoever my ſaid 


$ 
c 


©attorney ſhalt in my name lawfully do, or cauſe 


to be done in and about the premiſſes, by virtue 
of theſe preſents. In Witneſs, &c. 


280 


© ſaid E. F. G. Pi c. or. either or any of 
* them, of and for all thoſe my meſſuages and 
lands at, Sc. and upon receipt thereof, u 
give acquitrances, or other diſch: for be 


= Ts Shae e 


Of Eſtates, Anceſtoze. Heirs, &e. 


The form uf 4 letter of attorney to rern 
+. - Mr and tale difreſſes. 


ow ES Tha N he 8 
5 ve made, ordain 

point and by ee —_ do ts ds male 
EL. .D. of, &c, — attorney, for me and 
2 ba 90 den e to os, Semen 


ame ; 2, and i in default f 


to diſpoſe of according yg: or the ſperqy 
4 Ms 25 Eg my. ſaid, rents and 
< arrears,,.or, otherwie to proceed by action of 
debt for the recovery, of the ſame, as to hin 
„my faid attorney ſhall be thought fit; hereby 
. Fil a an confirming all and whatſoever bt 

ER in t re . na, Sica 


Form 


Ferm of a ſeamar!s letter of attorney. 


Now all meh, &c. that 1 4. B. of, 
Sc. mariner, have made, ordai 


my lawful attorney, for me and in my name, 
and for my uſe, to afk, demand and receive 
«of und from all and every perſon and ons 
« whatſoever,” as well all ſuch ſum and ſums. of 
money as how are, or which ſhall or may at 
ay time hereafter become due and owing to 
me for wages from the ſhip, c. or any other 
hip or ſhips,” to whom T now do. or may be- 
long; as alſo all other monies now due, or to 
betome due and owing to me, by any other 
* ways or means whatſoever. upon non- 
a hn thereof, the ſaid perſon or perſons, his, 
her or their executors or adminiſtrators, for me 
and in my name to ſue, arreſt, impriſon, im- 
plead ad proſecute for the ſame, and upon 
© ſuch fuit to proceed to judgment and execu- 
tion; and thereupon the ſaid perſon and per- 
ſons, their or either of their executors and 
adminiſtrators, in priſon to hold, detain and 
keep until payment thereof be made with all 
© coſts and pars inf ſuſtained” by occaſion of 
the detaining the ſame : and on payment 
thereof, the ſaid perſon or perſons, their exe- 
* cutors and adminiſtrators forth of priſon to 
* diſcharge, and acquittances for the — or 
any part thereof, for me and in my name :0 
make, ſeal and deliver; and alſo to do, per- 
form and execute all and every other lawful 
and reaſonable acts and things whatſoever, for 
the obtaining and releaſing of the _ 
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© ſon to receive” any Wages or 
money due for ſuch ſervice, "ſalt Be bl 


© his majeſty, be ſigned befote and atteſted by 


by the executors or adminiſtrators of any 


* 


Ot Sgates, Ancefto2s, beirs, Kc. 


© ſhall, be needfal and _neceffary da be done, 


and by thefe preſents. grantin 
Er net Þ. ea jo 
Y y Power 
in the prethiſſes, and rat ene 
* firt all and whatſoever, my ſaid attorney fþ 


| © lawfully e 


che prethlſies, * virtue of "theſe priſen 
* Is Witneſs . 5 138 


Note; it was uſual at e e Ir 


e e ae bir now e 
will of any feaman e in che a 


ſtrument, . en be 4 ent pars a 37 


of attorne 


pou in VE Nat. 

10 Will. 41. Fal nid further, e 

No Si ch ttorney made by any ue 
. ede er Ke 1 the ſervice. of Mis thi 
or by the executors or "adminiſtrators 

© ſuch officer or ſeaman, to 2 a br 


< unleſs n 
© revocable by the expreſs Words thereof; ai 
« unleſs ſuch letter of attorney, if made by an 
ſuch officer or ſeaman then in the ſervice d 


* the captain or commander, and One other d 
the officers of the ſhip to "which Tud 
inferior "officer or ſeaman belongs; or by the 
* cletk of the cheque at ſome der. the dock 
* yards; and unleſs ſuch letter of attorney, 
* if made by any a 
* charged from the” ſervice of his majeſty, de 
* ſigned before and atteſted by the mayor or chit 
* magiſtrate of the town or place where fuch 
«© officer or ſeaman then reſides; or if made 


ſuch 


Of States, Ancetoꝛs, Peirs, &c. 


© ſich officer or ſeaman, unleſs ſuch letter of 
* attorney be ſigned before and atteſted by the 
7 f 1 1 (RY Scotland 
miniſter- and two elders ariſh 
Wk: ſuch eXecutors or adminiſtrators ſpec- 
i tiely reſide,” Kal. 31 Geo. 2. r. 10. fett. 


_ 
"k Rea v an . He xn not 


(gn me ging vÞ, or 1 ef chat 1 5 i 


the releaſing debts, Pl 0 and ations. Li. 

Rel $ are likewiſe expreſs by feed, gr 
as when an dbligee in a bond 
r 
takes the obligor to huſband, Sr. theſe ate re- 
leaſes in law. A releaſe by deed of a right or 
action a for a time; if made but for 
ah hour, for ever : and a man 


ae R. thing upon ud 
e dition will be void, and the releaſe 
ure tohun who made it for ever. If a duty be 


certain at brit, to by de . be- 
mean time but a mere poſſibility, it 
wk 1. * be re- 


can't but a duty certain 
kaſed before hs Vd of it. Co. Li. 
264. 8 Rep. 1 10 Rep. 11. Cro. El. 580. 
* 4 anc 05 may be releaſed, before 
d apt words. A releaſe of all 

manner of Gee bars and diſcharges all real, 
perſonal and mixt actions, ſubſiſting at the time 
of the releaſe, and bonds, ſtatutes, Sc. But 
hot executions or writs of error z ws a releaſe 
of all ſuits, will. be a bar to an execution : the 
rcleaſe of all actions may not diſcharge a cove- 
vant before broken; but by releaſe of covenants, 
2 covenant not broken may 4: releaſed. 17 * 


of all quarrels, Sc. amounts to a releaſe of : 
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Ot Eltates, gane, Þoles, &c. 


actions. Lit. 406. Co. Lil. 2855 292. Ei 
112. 4 Rep. 63. 

By a releaſe * aj ach. debts upon {þ 
2 executions, (#7. are diſcharged: 

of all duties diſcharges all perſonal en 

judgments, executions an obligations; en re 
_— of all dues will not bar a writ of Account, 

there bein nothing due . before . account made 
up. A releaſe of all actions may be a good by 
in account. By releaſe of all demands, all right 
and titles to lands, conditions before broken or 
after, covenants 8e rents, annuities, debt 
duties, contracts, ob ons, recognizances 
ſtatutes, judgments, e Wl na 
ner of if a len real and perſonal, are Kal wn] and 
diſcharged ; for this is the beſt releaſe of all 
and in hes in it moſt of the others. 2 Re! 


Ar. 404. Co. Lit. 291. 8 Rep.. 153. 2. 


56. 

The releaſe of all demands, altho“ "YE 
five, is no bar in a writ of error, to reverſe” an 
outlawry, nothing bein SY by fuch 
writ : it muſt be rel al words. A 
future act may not be releaſed by releafe of all 
demands; and a teleafe before any rent due, of 
all demands that the releflor had or ſhould have 
againſt the releſſee, hath been adjudged” not to 
releaſe the Ae rent. An oo * ble- 

uent is not diſcharged or avoi re- 
Kaſs + though where a man is bt a bond 


ee a time to come, à releaſe” before 
be a good bar; as it is à debt preſently, 


though payable afterwards,” 8 Rep. 152. C 
Lit. 291. Lev. 99. 2 Lev. e 1 
A releaſe to one perſon, where there are {- 


veral jointly bound, Sc. diſcharges the others : 


and an acknowledgment under hand and — 
at 


SY SERGE EE SER AD AY MD 


=> 23-87, 


— 


ave 

to 
We- 
re- 
ond 
fore 
ty, 
Cl. 

ſe. 
rs: 
ſea} 
hat 


— Aeeltbzs,"PYetbs, ke: 
that a debt n I of ſuch 
debt, 2 Rot. Ar. 410, 9 Rep. 52. 


Form of @ releaſe of perſonal aff, 0 


K NOW al men by theſe preſents, That 

A. B. of, Sc. have reiſed, releaſed 
ind quit-claimed, and by theſe preſents do for 
125 l Je heirs, executors and adminiſtrators, 
«and every of them, remiſe, releaſe, and for 
© ever quit-claim unto C. D. of, Sc. his heirs, 
* executors and adminiſtrators, and every of 
them, all and all manner of perſonal actions, 
o für, debts, duties, ſum and ſums of money, 
claims and demands perſonal whatſoever, from 
© the beginning of the world until the day of 
i hi date hereof. - In Witneſs, 8c.” 


ſhe te form. 4 — 4 general releaſe of all 4 


s mands. , 
K 05 N © Wal men. by theſe preſents, That I 
B. c. have remiſed, releaſed, 


* and Ks ever aa Se. ka and by theſe pre- 
« ſents do for me, my heirs, executors and ad- 
miniſtrators, remiſe, releaſe, and for ever 
* quit-claim unto C. D. of, &c. his heirs, exe- 
* cutors and adniniftrators, all and all manner 
* of action and actions, cauſe and cauſes of ac- 
tion and actions, ſuits, bills, bonds, writings, 
: * obligations, debts, . dues, duties, reckonings, 
* accounts, ſum and ſums of money, judgments, 
* executions, extents, quarrels, . controverſies, 
- ve es, damages and demands whatſoever, 
both at law and in equity, or otherwiſe what- 
* ſoever, which againſt him the ſaid C. D. 9 
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1. Tenant in fee - ſimple is where one hath 
lands and tenements of inheritance, to hold w 
him and his heirs for ever: to have fee is to 
have arr inheritance ; and to have fee-ſimple im- 
ies, that it is without limitation to what heirs; 
to heirs generally. And a man cannot ham 

a eſtate. - Co. Lit. 1, 2. vel F504 
The word Heirs. makes the inheritance : and 
an eſtate granted, to hold to a man for ever, or 
to him and his aſſigns for ever, is only for life, 
the words his beirs being wanting. A gift do one 
and his children, and their heirs, is à fee-fim- 
paw all jointly that are alive: 2 
e given to a man and his heir, in the ſingular 
number, it is but for life; and the heir cannot 
take by diſcent, he being but one, and therefor 
ſhall take nothing. Where lands are given a 
granted to a man and his ſucceſſors, this creates 
no fee-ſimple 4 except it be to a corporation, 

when it doth. Co,-Lit.'8, 9. T . 
« ce - 


ES Bao 


3ST AFS 3.7 85 5 


ee- 


Of Cltates, Anceſtazs, Heirs, &c. 

A determinable upon a conti 
«a fee to all intents; tho not ſo durable as an 
abſolute fee : and there are ſaid to be three forts 
of fee-ſimple : fee abſolute to a man and his 


heirs for ever; fee-ſimple conditional, when the 


tate is defeaſible wel not performing a condi- 
ton; and a qualified fee, which may. be defeat- 
ed by a limitation, Cc. But a fee conditional or 
qualified are not properly fee · ſimple. A rent 
Knut is granted to one and his heirs, this 
is 2 IgE Py perſonal. YVaugh, 273. Co. Lit. 
2, 18. 10 87. 

At the Common Law, all eſtates were fee- 
imple ; and all other eſtates are derived out of 
it, ſo that there muſt be a fee at laſt in ſome 
body : but a fee-ſimple cannot be limited upon 
a fee-fimple ; nor may any remainder, as it is 
a abſolute eſtate, and nothing can be after it. 
Although fee-ſimple is the moſt ample eſtate, 
it is ſubje& to many incumbrances, &c. 4 Inf. 
20b. Dy. 33. 

In pleading eſtates in fes · ſimple, it may be 
y all but eſtates- tail, c. are to 
be particularly ae 1 Inſt. 11, 303. 

2. Tenant in tail is when a man 

bet den limited to 5 
bod p<. gens of N. to 

Here the Hr: Body makes the © eftate-tail, 

which may be reſtrained to — or females of 

the body ; and there muſt be the word Heirs, 

(0, Lit. 20. | 

All lands of inberitante, 1 intitle ſa- 
rouring of the realty, may be entailed ; rents, 
profits, uſes, offices, &c. which concern lands, 
or certain places, Sc. But where the grant of 
at inhericance is meerly perſonal, or exerciſed 
vith chattels, and not g out of land, 8 

1 en 
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tots, Heck, ke. 


{ot ah; A Gr 
becauſe the chanel canngg be,turaed into into an; in 

heritance : but ĩt may 3 
mit the iſſue in tail g, to receive the pra 
It ĩs incident to the eſtate of a tenant in tail, t, 
be diſpuniſhable of waſte ; that the wife of the 
dur ſhall be; wen p. and the huſband af : 


and that ſuch tenants may levy a fine to hal 
ſues, (fc. alſo they may make leaſes according 
to the ſtatute 32 H. 6. and by cuſtom grant lan 
by copy, c. Co. Lit. 19, 224. 4 Io. 8;. 
10 Rep. 38. 

The tenure in fee-tail i is a general, where ary 
lands or tenements are given to a.man and the 
heirs of his body be en, or to a woman and 
the heirs of her begotten; or it. is ſpecial 
when lands and tenements are given to, a. man 
and his wife, and to their heirs. of their two bo. 
dies begotten. In the firſt caſe, whate;er woman 
the man takes to wife, or whatever man the wo- 
man.takes to huſband, the iſſue by any of then 
may inherit . one after another; but 1n_ the 
caſe, none ſhall inherit but thoſe that are begot, 
ten by the man and his wife particularly named, 
L vs theſe eſtates. it is held, that 


1 and ſpecial tail may not be cre: 
at one and he fame time; if they are, tc 
general, which is greater, will fruſtrate the ipe- 
cial. Co, Lit. 20, 28. 

Where lands are given to the huſband and 
wife, and the heirs of their bodies, both of then 
have an eſtate in ſpecial tail: if lands and tene. 


ments are given to a man and his wife, and 


to the heirs of the body of the man, the oy 
at 


Of Elate Anceſtoz®, Deirs, &c. 
band hath” an 148 Be. And the 


0 a a an ſtare for life: becauſe the word Heirs 
d ; ces generally to the body” of the hufband. 
in- 1 the eſtate" is made” to the huſband and 
er- nie and to the heirs of the body of the wife, 
uns. BY dere the wife Rath an eſtate in ſpecial tail, 
0 and che huſband fer term of life only; the 

word Heiri relating to the body of the wife to 
1 be begotten by that particular huſband. If an 
the WY date de limited to a man's heirs Which he ſhall 
1. ct on his wife; it creates a ſpecial tail in the 
bend, but the wife will be entitled to nothing, 


= 
9 


Cr. Lit. 22. 

An eſtate · tail may be by implication; whete 

man gives lands to his fon for life, and after 
lis deceaſe, to the iſſue of his body, c. and for 
wart of ſuch iſſue, remainder over: and in this 
ak it was held, that a recovery by the ſon 
yas well ſuffered. Lands given to perſons that 
are unmarried, and the heirs of their bodies, 
is good eſtate- tail; ſo THe to a married 
man, and another man's for the poſſibi- 
lty that they may —_— G. Et. 25. 10 
Rep. 50. 3 Salk. 296. 

Intails are generally created upon marriage 
. and were introduced by the ſtatute 
of Nm. 2. 13 Ed. 1. And if tenant in tail 
de without iſſue, the donor or his heirs may 
enter as in reverſion, © Lil. 18. 

3. Tenant in tail after poſſibility of iſſue ex- 
tint is where any lands, c. are given to a man 
and his wife in ſpecial tail, and either of them 
des without iſſue had betwixt them, the ſurvi- 
or hath an eſtate in tail after poſſibility of iſſue, 
& Lit. 31. 

None can have his eſtate but the "IM in 


7 Fee tail; on a general tail it cannot be, by 
U © realon 
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reaſon of the 0 libility of iſſue: and if the do. 
nees in ſpecial rai have iſſue, and the iſſue di 
without iſſue, ſo that there is none left which 
may inherit by force of the entail ; the ſurviyg 
of the donees will have an 'eſtate-tail after poſi. 
bility of iſſue. And theſe tenants are not pu. 
niſhable for waſte, like unto tenants for life, &. 
Ce. Lit. 37% 29. | 
If one gives land to a man and his wife, an} 
the heirs of their two bodies, and they live til 
each of them are one hundred years old, and 
have no iſſue; yet do they continue tenant i 
tail, for that the law ſeeth no impoſſibility of 
having children: but when a man and his wife 
ate tenants in ſpecial tail, if the wife die with. 
out iſſue, there the law ſeeth an apparent impoſ. 
ſibility, that any iſſue that the huſband can get 
ſhould inherit the eſtate. Co. Lir. 28. 
Eſtates in tail after poſſibility of iſſue, &. 
now ſeldom happen, ſuch accidents being guard. 
ed againſt by ſettlements. | 
4. Tenant by the curteſy is when a man tz 
keth a wife ſeiſed in fee-ſimple, or in fee. til 
general of lands or tenements, or ſeiſed as he. 
reſs in ſpecial tail, and hath ifſue by her male 
or en born alive, which by any ' poſſibility 
may inherit, and then the wife dies; the hut: 
band fhall hold the land during his life, by the 
curteſy of. 732 being a privilege not al 
lowed in any other Kingdom. Co. Lil. 29. 
If a woman tenant in tail general takes a huſ- 
band, and hath iſſue by him, which iſſue dieth, 
"and the wife allo ſome time afterwards. dies u 
the life-time of the huſband, without having 
any further iſſue, here the huſband ſhall be t. 
nant by the curtefy; for though the eſtate-tal 


be determined, yet the huſband is — 


2 


Of Eſtates, Ancellop®, Heirg, bc. 
ke firſt iſſue before the eſtate was ſpent. And 
four things are requiſite to eſtate by the curteſy; 
marriage, ſeiſin, and iſſue and death of the wife: 
and this ought to begin. by the iſſue, and be 
conſummate by the wite's death; and the eſtate 
of tenant by the curteſy ſhould avoid the im- 
mediate. diſcent. Terms de Ley 206. Co. Lit. 


0, | 
Where lands deſcend to the wife, after iſſue 
by her, the huſband, ſhall be tenant by the 
curteſy: but if lands be given to a woman, and 
the heirs male of her v, and ſhe hath iſſue 
by her huſband a daughter, and then dies; the 
huſband ſhall not be tenant by the curteſy, 
for this iſſue cannot poſſibly inherit the va by 
Co. Lit. 29. Sug * 

And of a bare right, title, uſe or of a rever- 
ſon or remainder expectant, a man may not be 
tenant by the curteſy ; nor of a ſeiſin in law: 
though of a rent in fee, or of an advowſon, if 
the wife die before rent is due, or the church 
becomes void, the huſband may be tenant by 
the curteſy ; becauſe it was out of his power 
to procure any other ſeiſin. Co. Lit. go. F. N. 
J. 149. e 
17 . in dower is where a man is ſole 
eiled of lands and tenements in fee - ſimple, fee- 
tal general, or as heir in ſpecial tail, and mar- 
ries a wife, and dies; the wife, by the com- 
mon law, after the death of her huſband, ſhall 
have a third part of ſuch lands and tenements, 
8 were her buſband s, at any time during the 


coverture, to hold during her life, whether ſhe 
bath iſſue by him or not: and tis not neceſ- 
ſaty that ſeiſin ſhould continue to the death 
of the huſband ; for if he aliens the land, 5 
+44 2 
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He ot 
the wife ſhalt nevertheleſs be endowed, C but this 

Tit. 30, 32. | f Feehold 

A wife may have dower of the principal ma If ar 

ſuage, (not being a caſtle) lands, tenement, G. to 

c. And of a third part of a reverſion, «if ; bath 

* on a term for years, and the rent n. thereby 

ſerved thereupon; but not upon a reverſion o crant be 

a. leaſe, for life, &c. The wife ſhall have hr others, 


dower, where lands were recovered againſt the 
"huſband by default or covin : and it is much 
-favoured in law, being for the benefit ot wi 
* dows. A wife of one Non compos, of an iden; 
- outlaw, or a man attainted of felony, may be 
- endow'd ; though not of one attainted of tre: 
jon, nor the wite of an alien, &c. And if: 
wife commit treaſon or felony, ſhe ſhall for. 
feit and loſe her dower. Co. Lit. 35. 2 by. 
435: | | 
; 4150 entitle ro dower there muſt be three thingy, 
marriage, ſeiſin and death of the huſband: a 
Common Law, dower is aſſigned by the ſherif, 
by virtue of the king's writ ; or by the heir, &. 
by agreement among themſelves. By ſtatute, 
the dow ſhall immediately after her huſband 
death have her marri inheritance, and re- 
main in his chief houſe days, in which time 
þ_.- ſhall have her dower, &c. Co. Lit. 32, 392 
* 
8 If a * be deforced of her dower, ſte 
-+ſhall recover damages, viz. the value theredt 
from her huſband's death: but where the wit 
- levies a fine with her huſband, it bars dowel. 
13 Ed. 1. 
6. Tenant for term of life is where a man kt 
lands to one for his own, or another perſons 


by con! 
life of 1 
n eſta! 
in ſuch 
the leſſe 
life det 


may P! 
general 


ke : and the leſſee is called a freehold ur-. in ſuc 
1 ut 
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but this is underſtood to be the leaſt eſtate , of 
freehold. Lit. Ten. 28. | 
If a man makes a grant of lands, tenements, 
ge. to another, and therein expreſſed no eſtate, 
+ hath been held, that the leſſee or grantee has 
thereby an eſtate during life: and if a leaſe or 
grant be made to a man during the lives of two 
others, and doth not ſay of the ſurvivor of them; 
by conſtruction he hath a freehold during the 
life of the ſurvivor. Alſo where a man grants 
m eſtate, for ſo long as the grantee ſhall dwell 
in ſuch a houſe, or any like uncertain time; 
the lefſee hath in judgment of law an eſtate for 
life determinable, if liyery be made: and he 
may plead, that by force thereof he was ſeiſed 
generally for term of life. 5 Rep. 9. Co. Lit. 


* leaſe is made to a man and his aſſigns, to 
hold to him during life, and the lives of two 
other perſons ; here is no merger of the lives of 
the KN for the leſſee hath but one eſtate, 
by one and the ſame deed, with this limitation, 
uz. during his and the other two lives: and 
though the leſſee can have it no longer then his 
own liſe, yet his aſſignee ſhall have the benefit 
af it ſo long as the other two are living. But 
where a perſon ſeiſed in fee demiſed and granted 
to one, to hold to him, and alſo to two others 
for their lives, and the life of the ſucceſſive 
longer liver; it was held, that none ſhould take 
but the firſt peuſon, becauſe he was only party 
tothe deed, and the reſt not named but in the 
Habendum : ſo that they could not take but by 
way of remainder ; which here could not be 
point, becauſe of the word ſucceſſive, &c. nor 
in ſucceſſion, it not being ſaid ſucceſſively, as 


U 3 named 
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named in the deed. 5 Rep. 13. T. 
Heb. 313. IIS en,, 


The grant of a manor of lands with 1; 

that at the time of the leaſe of grant ** f he It 
worth twenty pounds per Annum, until a a death: 
dred pounds are paid, is an eſtate for life & a frech 
terminable upon levying the money, the ann | LES 
profits being uncertain : but if a man gran il . 
rent of twenty pounds a year, until one hundre . 
Pore are paid, there the grantee hath an eſtar for i 
1 five Ta. Co, Lit. 42. 5 
tenant for life ſhall remain beyond E 
or elſewhere abſent himſelf by Oe hm rm al, 
years un. and no ſufficient proof be made « 3067 
of his life; in any action to be brought by the te, t 
leſſor or reverſioner, ſuch perſon ſhall be a 21 
counted dead: and the judges, on any ſuch a. is: 
tion brought, ſhall direct the jury to give thrill .: 3 
verdict, as if the party was dead. But if ſuc icht 
perſon ſhall return from abroad, or be mate no 
appear to be living; he ſhall recover the pro . 
fits of the land with intereſt, from the time he for ü 
hath been kept out of the fame, Sat. 19 Ca, N 
2. c. 6. ou 
And by a ſtatute fince made ons in n. N 
mainder or reverſion of any Any hs Al 
death of another, on affidavit in the court dt wn 
chancery, that they have cauſe to believe fuct ie 
other perſon dead, and his death concealed, & ＋ 2 
may move the lord chancellor to order ſuch pet 1 5 

ſon to be produced; and if he be not produced 46, 
he ſhall be taken as dead, and thoſe in reverſion 0 
may enter upon the eſtate, 6 Ann, c. 18. ped 
7. Tenant for term of years is when lands dr on 
tenements are let to another perſon for a certal = 


term or number of years to come, and the | 


ice enters on the lands by virtue of this ease, 
then 


Ok Eſtatee, Anceſtoze, Peirs, &c. 
ten he is called tenant for term of years. Co. 
Li. 24. ö 

A term is granted to a man for eighty years, 
if he lives ſo long; this term determines by thi 
death: and a leaſe for one thouſand years is not 
2 frechold, or of ſo high a nature as an eſtate for 
life, If tenant for lite, and he in remainder in 
fee, make a leaſe for years by indenture, ren- 
dering rent; it is, during the life of the tenant 
for life, the leaſe of tenant for life, and the 
confirmation of him in remainder; and after 
the death of tenant for life, it is the leaſe of 
him in remainder : and in an action brought 
upon ſuch leaſe, during the life of tenant for 
lite, the declaration mult be on a leaſe made by 
him only, &c. Co. Rep. 153. Co. Lit. 45. 
Cro, Car. 154. Dy. 23+. 

Where a man had a term for years in the 
right of hs wife, made a leaſe thereof ro com- 
mence after his death; he died, and the wife ſur- 
oed, and this was held good againſt the wife: 

for the huſband during his life might have fold 
the whole term which his wite had in it, or any 
part of the term; but the wife ſhall have ſo 
much thereof as is undiſpoſed of by the huſband. 
If a man is ſeiſed of any eſtate in fee- ſimple, or 
fee-tail, in right of his wife, or jointly with 
her; the wife is to join with the huſband in 
leaſes to be good againit her heirs, as is di- 
rected by Stat, 32 H. 8. c. 28. Co. Lil. 44, 
46. Pophb. 5. | 

One poſſciſed of a term for forty years grants 
to another fo many of the years as ſhall be to 
come at the time of his death; it is void for 
uncertainty : but if the land had been deimiſed, 
to hold after the death of the leflor for wenty 
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years, &c, it had been good. Co. Rep. 133 
2 Rep. 36. y 

8. Tenant at will is where lands are let © 
hold at the will of the leſſor; here the le; 
may put out the leſſee when he pleaſeth : but if 
the leſſee ſows the land, and before the corn]; 
ripe the leſſor puts him out; yet the leſſee ſhal 
have the corn. Lil. 63. 

If a man enters into land by conſent of the 
owner, he 1s tenant at will; ſo where a man i; 
in poſſeſſion, and has paid any rent to the lang. 
lord, tho* but a quarter's rent, and altho? there 
was no agreement between the owner of the 
land and the tenant, this may be a good tenan- 
cy at will ; for it ſhall be preſumed the rent 
was received upon ſome private contract. 9. 
Raym. 147. 2 Lil. Abr. 151. | 

A leaſe at will ought regularly to be at the 
will of both parties; and the leſſor and leſſce, 
where the eſtate is at will, may determine the 
will when they pleaſe : but if the leſſor doth it 
within a quarter, he ſhall loſe that quarter's rent, 
and if the leſſee doth it, he muſt pay a quarter 
rent ; he ſhould determine his will on the very 
day of payment of the rent. If a man makes a 
leaſe at will, and dies, the leaſe is determined; 
and if the tenaat continues in poſſeſſion, he i; 
tenant at ſufferance. Co. Lit. 55, 57. 2 Salt. 
413. Ld. Raym. 707. | 

Words ſpoken off from the land by the leffor 
will not determine the will, until the {flee hath 
notice thereof: but an actual entry in the ab- 
fence of the leſſee will determine it. And the 
leſſor may come upon the land, and forbid the 
leſſee to hold any longer; or he may enter 
thereupon, in the preſence of witneſſes, and lay, 
do here enter and take poſſeſſion of this my inn, 

&c. 


opinio 
ſuch te 
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xc. and ſo ouſt the tenant at will. Co. Li.. 
b, 57. 
? AR at will is not bound to repair, as te- 
nant for years is; but if he commit voluntary 
waſte, action of treſpaſs may be had againſt 
him: though for permiſſive waſte there is no re. 
medy. Co. Lit. 57. 5 Rep. 13. | 

But now the doctrine of tenancy at will ſeems 
almoſt entirely exploded, for it 1s held by an 
opinion of the firſt authority, that there is no 
ſuch tenure ſubſiſting at this day ; for the na- 
ture of the tenure depends upon the agreement 
for payment of rent; for inſtance, if it be pay- 
able quarterly, the agreement is a leaſe — a 
quarter of a year, and cannot be determined b 
either party without a quarter's notice, and ſo 
for any other given time. 

Tenants for term of life, and term of years, 
vide more of under title Leaſe. 

In this place 1 ſhall take ſome notice of Co- 
tybold and Cuſtomary tenures, which I ſhall di- 
vide into, | 


I. Copyhold eſtates held for lives. 
2. Copyholds in fee, and their qualities. 
3. Copyholder's widow's eſtate. 


1. Tenant by copy or court-roll, or copy- 
hold tenant, is ſuch who holds lands or tene- 
ments of his lord for life, or in fee, by copy 
of court-roll, made by the ſteward of the lord's 
court : and a copyholder in former times had 
but an eſtate at will, in judgment of law ; but 
now by the cuſtom of the manor, theſe eſtates 
are deſcendible, and the heirs of the tenants ſhall 
inherit. Lit. Ten, 40, 


This 
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This tenure is called Baſe-Tenure, becauſe held 
at the will of the lord: but the eſtate of a co- 
pyholder is not merely at the lord's will, but ad 
voluntatem domint ſecundum conſuetudinem mg. 
nerii; fo that the cuſtom of the manor is eſſen. 
tial to copyhold eſtates ; for without a cuſtom, 
or if copyholders break their cuſtom, they ar 
ſubject to the will of the lord; and as a copy: 
hold eſtate is created by cuſtom, ſo tis guided 
by it. 4 Rep. 21. | 

Copyhold land cannot be made at this day; 
for the pillars of a copyhold eſtate are, That ir 
hath been demiſed time out of mind by copy «f 
court-roll ; and thar the tenements are parcel of 
or within the manor. A manor is loſt where 
there are no cuſtomary tenants or copyholders: 
and if a copyhold comes into the hands of the 
lord, and he leaſes it for one year, or half a yer 
or for any certain time, it can never be granted 
by copy after ; and if a copyholder bargains and 
ſells his copyhold to a leflee for years, Cc. hi 
copyhold is extinguiſhed. Co. Lit. 58. 4 Ky. 
24. 2 Danv. Abr. 176, 205. 

Theſe copyhold eſtates are moſt commonly 
for three lives: and when any copyholder: fer 
life refuſeth- to pay his rent, or upon ſummons 
refuſes ro come to court and be fworn of the 
homage, or to make preſentment ; if he com. 
mits voluntary waſte, or cuts down timber on 
his copyhold lands, except it be for reparations, 
they are forfeitures of his copyhold : but a co 
pyholder for life committing waſte ſhall not for- 
teit the eſtate of him in remainder ; and action 


of the caſe lies for him in remainder againſt co- 


yholder tor life that commits waſte, A copy- 


holder may make a leaſe for one year of tus 


eſtate, by the general cuſtom, and no more, 
without 
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without incurring a forfeiture; but he may 
make ſuch a leaſe for a year, and covenant with 
the leſſee, that after the end of that year, he 
ſhall have the ſame for another year, and fo du- 
ring the ſpace of feven years, G. Cre. Eliz. 


. Cro. Car. 7. 3 Lr. 128. Co. Jac. 


300. 6 Mod. 468. | 
The grant of copyhold eſtates regularly paſ- 
ſeth by ſurrender and admittance : a copyholder 
cannot transfer his intereſt to a ſtranger, other- 
wiſe than by ſurrender to the lord, to the uſe 
of him that is to have the eſtate. By the com- 
mon cuſtom of cop yhold eſtates, copyholders 
may ſurrender in court, and need not alledge 
any particular cuſtom for it: though if they 
ſurrender out of court, into the hands of the 
lord by cuſtomary tenants, c. particular cu- 
ſtom muſt be pleaded ; ſurrenders may be made 

attorney, but not admittances. Copyhol- 
der for life pleaded a cuſtom, that very copy- 
holder for life might in the preſence of two 
other copyholders appoint who ſhould have his 
eſtate after his death, without any ſurrender to 
his uſe ; and that thoſe copyholders might aſſeſs 
a fine, Sc. and it was adjudged a good cuſtom. 
And by the cuſtom of ſome manors, where co- 
pyhold lands are granted to two or more per- 
ſons for their lives ; the perſon firſt named in 
the copy may ſurrender all the lands. C. Lit. 
58, 59. 9 Kef. 75. Rol. Abr. 500. 4 Leon. 
238. Nelſ. Aor. 497. 

A cuſto:n to compel a lord to make a grant, 
is againſt law; though it may be good to admit 
a tenant. On admittances, a tne is paid to the 
lord ; and fines may be due on every change 
of the lord or tenant, and are either certain by 
cuſtom or uncertain ; but muſt be reaſonable : 


In 
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In caſe of | ſurrender, it is ſaid the lord may 


luntary grant, the lord is proprietor; but in ad- 
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make what fine he pleaſes. A heriot is due to 
the lord of the beſt beaſt, or other thing, u 
the death of a copyholder for life, or in fee; 
and is diſtinguiſhed into heriot-cuſtom and he. 
riot-ſervice ; for the firſt the lord may ſeize any 
beaſt of the tenant any where, and for the laſt 
may diſtrain on the land, Fc. And a lord may 
take a diſtreſs of any man's beaſts which are 
upon the lands, and retain them until the heriot 
is ſatisfied, Moor 788. 4 Rep. 27, 28. Coke 
Copybold 24, 31. Plowd. 96. 

2. A coyphold eſtate in fee is copyhold of 
inheritance, to hold to a man and his heirs, 
Where there 1s tenant for life, remainder in fee 
of a copyhold ; he in remainder may ſurrender 
his eſtate : the admittance of copyholder for life 
is an admittance of him in remainder; and the 
remainder man may after the death of tenant 
for life, ſurrender without being admitted. Cre. 
Eliz. 504. 3 Leon. 329. 

In admittance of copyhold tenants upon vo- 


mittance upon ſurrender, or by diſcent, he is 
only an inſtrument of conyeyance : on a ſurren- 
der, the perſon making 1t, continues tenant till 
the admittance of the ſurrenderee; but he can- 
not paſs away the land, or ſubject it to any othet 


incumbrances than at the time of the ſurrender: mita 
and till admittance, which is the giving of poſ- copy 
ſeſſion, the tenant hath not an eſtate therein ture: 


which he may ſurrender. But the heir of a co cutic 
pyholder may enter, and bring trefpaſs, before Rel. 


admittance, he being in my diſcent; and may 0. E 
ſurrender before his admittance, though he is not 3K 
a complete tenant, to be ſworn of the homage 149. 
jury, or maintain a plaint in the lords court. tute, 


4 A furren- 
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A ſurrender out of court is to be preſented at 
the next court; and if the ſurrenderor or ſur- 
renderee die before preſentment, it is. held a 
preſentment afterwards makes it good : tenants 
refuſing to preſent are compellable in the lord's 
court: and the lord not doing right may be 
compelled to it in chancery. 4 Rep. 21, 22. 
Compl. Cop. Set. 39. Lit. Rep. 234. - Cre. 
Eliz. 90. | 

If the heir of a copyholder in fee, being of 
age, do not come in and be admitted, upon 
three folemn proclamations, made at three ſe- 
veral courts, if the death of his anceſtor be pre- 
ſented, he'may forfeit his eftate : but if an in- 
fant come not in to be admitted, it is no for- 
feiture; ſo one beyond ſea, c. And by parti- 
cular cuſtom. theſe forfeitures may be mitigated, 
and the copyholder only amerced. No infant 
or feme covert, ſhall forteit any copyhold lands 
for their neglect to come to court to be admit- 
ted, or refuſal to pay any fine; but on their 
defaults, the lord or his ſteward may name a 
guardian or attorney, and ſo admit them; and 
enter on the land, and receive the rents, Sc. till 
the uſual fine is paid. 4 Rep. 27. Stet. g Gee. c. 29. 

Some ſtatutes- extend to copyhold lands, and 
ſome not; the ſtatutes of fines bar copyhold 
eſtates; and they are within the ſtatutes of li- 
mitation, and the acts againſt bankrupts : but 
copyholds are not within the ſtatute of join- 
tures, or of uſes ; nor ſhall be extended in exe- 
cution. Sav. 67. Gilb. Ten. 160, 185, 242. 
Rol. Abr. 888. Cro. Car. 44. HFardr. 433. 
O. Benl. 163. 3 Co. 9. 6 Vin. Abr. 169. pl. 4. 
3 Read. Stat. Law 123. 2 Injt. 396. Co. Cop. 
149. A copyhold cannnot be entailed by ſta- 
tute, but by cuſtom it may; and as copyholds 

| may 
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may be entailed by cuſtom, fo by euſtom may 
the tail be cut uff hy ſurrender: and a ſurrender 
may be to the uſe of a man's will, Sc. A plaint 
may be made in the court of the manor, in na. 
ture of a real action; and a recovery ſhall be 
had thercon againſt tenant in tail, which ſhall 
be a diſcontinuance to the eſtate- tail. Cra 
Eliz. 879. 4 Rep. 22. Co. Lit. 60. | Browy|, 
121. Sat. 18 Ed. fi. 4. 32 H. 8. c. 1; 
Dr | DA” 3 

Copyholds deſcend according to the rules and 
maxims of the Common Law: but copyhol. 
inheritances have no collateral qualities, which 
do not concern the diſcent; as to make them 
aſſets, to bind the heir; or whereof the wife 
may be endowed, c. Tho? by particular cu- 
ſtom, a huſband may be tenant by the curteſfy, 
and the wife be tenant in dower, Cc. Ces. 
Eliz. 148, 36. dl z N 20 9 

3. The copyholder's widow's eſtate is created 
by cuſtom ; and in ſome manors every man's 
life hath a widow's eſtate annexed to it, and in 
others only thoſe lives that are purchaſers. 

As this tenure during widowhood ariſes out 
of the huſband's eſtate ; therefore his admit- 
tance is the admittance of her: and ſhe who 
hath a widow's eſtate - by the cuſtom of the 
manor, on the death of her huſband is not 
obliged to pay a fine to the lord, Sc. he 
eſtate being only a branch of the huſband's. 
Alſo when a cuſtom is, that the wife of every 
copyholder ſhall have her Free-Bench, after the 
death of the huſband, the law caſts the eſtate 
upon the wife, ſo that ſhe ſhall have it before 
admittance, Sc. Hut. 18. Hob. 181. 2 Dam. 
Abr. 184. | 
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But where a wife is entitled to her Free- 


Bench by cuſtom, and a copyholder in fee ſur- 


renders to the uſe of another, and then dies, it 
hath been adjudged that the ſurrenderee ſhould 
kaye'the land, and not the wife: becauſe the 
wife's title doth not commence ttill after the 
death of her huſband; but the furrenderee's 
title begins by the ſurrender, and the admittance 
relates to that. Co, Lit. 59. Salk. 188. 12 


Mod. 49. 


A married woman may receive a copyhold 


eſtate by ſurrender from her huſband, becauſe 
ſhe comes not in immediately by him; but by 
the admittance of the lord according to the ſur- 
tender. A feme covert is to be ſecretly exa- 
mined by the ſteward, on her ſurrendering her 
eſtate." 4 Rep. 29. 1 Inſt. 49. 

If any copyholder, paying the ſervices due, 
be ejected by the lord, he or ſhe ſhall have treſ 
pals — Ae 21. 


ker of a grant of a n e/ate. 


Mono of AT a court baron of J, F. 
eſquire, lord of the ma- 

* nor — held for the ſaid 
manor, che day of, Se. in the 
fourth year of the reign of the 
lord — the third, by the 
grace of God, king of Great 
* Brilain, France and l[reland, 
4 defender of the faith, Sc. and 
in the year of our lord 1764. 
before T. M. gentleman, "lte- 
© ward there, it was inrolled 
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© among other things, as fol. 
8 r 
Math v7 

T this court — B. tad took of the 
0 lord of the manor aforeſaid, by the de. 
* livery. of the ſteward aforeſaid, one meſſung 
or tenement, and thirty acres of land, mes 
* dow and paſture, with their appurtenance, 
within the ercfald manor, late in the tenur 
© of C. D. deceaſed : To have and to bold the ſaid 
© tenement. and thirty acres of land, with al 
* and ſingular the appurtenances, unto the afore. 
« ſad A., B. ns E. and V. his ſons, for 
2 e and the life of either a 
them longeſt living ſucceſſively, at the will of 
the lord, according to the cuſtom of the mar 
nor aforeſaid ; By the rent of ſix ſhillings and 
© eight, pence by the year, and for a heriot when 
it. happens, twenty ſhillings, and by all other 
rents, works, ſuits, cuſtoms and ſervices there. 
* fore due, and of right accuſtomed ; and for 
ſuch eſtate and entry ſo in the premiſſes had, 
the aforeſaid A. B. gives to the lord for a 
* fine ſeventy-five pounds beforchand paid, and 
© ſo he is admitted tenant thereof, — does 
bis fealty, but the fealties of the others ar 
reſpited until, Sc. Dated by copy of the 
0 rolls of the aforeſaid court,” te day and year 


* aboveſaid.” 


"Examined with the rolls 
- of the ſaid court, © 


By me T. M. fteccard tber: 


ol 
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1 ict formender and new grant of 
55 v3 4 copybbla land. 2} 24333-+ 1 +. 
5 90 * 1 * on Aa 

T. ce came E. B. wk Al 8 
hold fur the term of his life, and the life 
of his ſong; by copy of court · roll of the ma- 
nor there; bearing date, &c. one tenement called, 
Ge, with the a enances, within the manor 
aforeſaid ; + all and ſi 


r eee Y” ©-® 


and the whole — right, title, in- 
5 —— claim and de- 


ſaid E. ſole purchaſer 
— 2 — —— — pee 


— wer rs of the lord in the 
aforeſaid” „ furrendered, that the 
— do therewith to his 
there accrues to the lord a 
— — is included in the fine here un- 
derwritten; whereupen to this ſame court came 
the afoteſaid E. B. and J. his fon, and took of 
the lord in the ſaid court, by the delivery of 
the ſteward, the aforeſaid premiſſes, with the 
appurtenances : To bave and io bol the tene- 
ment and premiſſes aforeſaid, with all and ſin- 
gular the appurtenances, to the aforeſaid E. H. 
and T. B. and alſo to M. B. daughter of the faid 
E. B. for the term of their lives, and of the 
life of the longeſt liver of them ſucceſſtvely, at 


K. K. => 
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7 by the year of 18 J. 95. and one heriot, when 
dens, works, ſuits, oms and ſervices for- 
Py due, and of * accuſtomed; and the 

Ude * aforeſaid 


ingular the premiſſes, 


him che ſaid E. B. and J. his ſon (che 
of the premiſſes) 


the will of the lord, according to the cuſtom - 
* of the manor aforelaid ; by the rent therefore - 


* 1t ſhall happen, and by all other rents, bur- 
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aforeſaid E. and T. to have ſuch eſtate, ang 
* entry on the premiſſes, give to the lord for x 
fine 100 .. — paid; and ſo the afore. 
ſaid E. is admitted tenant thereof, and doth 


2 = fealty to the lord, but the fealties of the 


. and M. are reſpited, until, Ge. | 


The favor other: heads of the chapter relate 
particularly o, * 


aer and the m concernin hn. 

— Heirs to perſons dying ſeiſed of lands 

3. Executors appointed by will. 

„. Adminiſtrators by ſtatuſe. 

f 

«>. - Anceſtor ſignifies as much as a prececeſſot, 
or one that has gone before in a family: but the 
law makes a — between what we com 
monly call an anceſtor, and a predeceſſor; the 
one being applied to a natural perſon and his 
anceſtors, and the other to a body politick and 
their predeceſſors. 

A prepoſſeſſor of an eſtate hath been called 
anceſtor; and there is hom anceſtrel, and 
ſame writs that are called anceſtrel, Sc. Homage 
Aunceſtrel is where a man and his anceſtors have 
time out mind held their land of the lord by 
homage, or ſervice of ſubmiſſion ; and ſuch lord 
is obliged to acquit the tenant againſt all other 
lords above him, and if the tenant is impleaded, 
mall warrant the land, c. But there muſt be a 
double preſcription for it; ſo that the ſame te- 
nant and his anceſtors, whoſe heir he is, is to 
hold the ſame land of the ſame lord and his an- 
ceſtors alſo, whoſe heir the lord is, time out of 
memory, c. Terms de Ley 392. Lit. Sell. 
8 — 12 N. 5. 269. 17 

e 
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The writs anceſtrel are the aſſiſe of Mort d 
fucefter, and Darrein Preſeniment; where a man's 
.nceſtor dies ſeiſed of lands, or preſented to a 
church, Fc. to recover the ſame from an abator 
or diſturber. Reg. Orig. 223, 30. | 

2. An heir is one that Bes by diſcent, 
t lands, tenements and hereditaments, being 
n eſtate of inheritance : and a perſon cannot be 
heir till after the death of the. anceſtor ; for in 
his life-time, he is only heir apparent, or at 
law. Co. Lit. 8. | | 

The word Heirs comprehends heirs of ' heirs 
in infuitum : if lands are given to a man and his 
heirs, all his heirs are ſo totally in him, that he 
may give his lands to whom he will. But a 
baſtard ; an alien, though born in lawful wed- 
lock; perſons attainted of treaſon or felony, 
whoſe blood is corrupted, may not be heirs, 
An ideot or lunatick, one excommunicated, an 
outlaw in debt, treſpaſs, perſons attainted in a 
Premunire, &c. may be heir to a man. Co. Lit. 

21. 
c An anceſtor could not by the Common Law, 
wnvey away lands by will from his heirs at law, 
mchout conſent of the heir; but by the Stat. 
2 H. 8. of wills, the law is altered in that 
point, The heir being very much favoured at 
law, dubious words in a will ought to be inter- 
preted for his benefit; and not to diſinherit him: 
„a heir ſhall enforce an adminiſtrator to pay 
6 {debts with the perſonal eſtate, to preſerve the 
- {Winhereritance ; he is not bound in the bond of his 
0 aceſtor, unleſs expreſly bound; in a bond if a 
- Wnan binds his heir, but not himſelf, it is void. 
A man ſhall never bind his heir to warranty, 
- {Where he himſelf was not bound: a grant of an 

anuity muſt be for a man and his heurs, to bind 
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the heir, though there be aſſets; and if named, 


an heir ſhall not be bound, except there be a fl nvert 


ſets, as lands, Se. by diſcent. 2 Lil. Ar. II. 


Ney 185, 2 Saund. 136. Co. Lit. 386, 144 ar 
Canc. Rep. 7, 280. RT the der 
Where Ceſtuy que Truſt dies, leaving a wut ce 
in fee · ſimple to deſcend to the heir; this tru 8 
vill be aſſets by diſcent to the heir's hands, and anc 
be liable to the obligation of his anceſtors : and * 
tis ſaid, when aſſets deſcend, a Scire facias for Wil eeceaſe 
debt hes againſt the heir of an heir, to the ten cged 
| : | Heirs and executors are both charge. bury tl 
able upon ſpecialties ; but if the heir is ſued for urpoſ 
the debe of his anceſtor and pays it; he fhal rv | 
be reimburſed by the executor of the oblign, Re. (1 
who hath perſonal aſſets. 29 Car. 2, 3. petpe. 103. 
tuated by 1 Jac. 2. c. 17. /. 5. Ney 56. D,. Lis 

63. r. N "i . 

t An heir may bong an action againſt one that — 5 
injuries the monument, Cc. of his  anceltor, I de ext 
And the coffin and ſhroud of the deceaſed ar may at 
the executor's or adminiſtrator's; but the deal Wil nadie 
body belongs to no one: tho” in all caſes when Wil fuſc, , 
taken away, actions and proſecutions may be Wl here tt 
had. 2 L. 202. See Aion of debt, &c.: fore t. 


3. Executor is he to whom the execution uch t 
formance of a man's will is committed after I i wh. 

is death. All perſons that are capable of m-. but a8 
king a will may be executors; and ſo may ſon Bi. any 
others; as an infant may be executor, but not aon 
act till ſeventeen years of age; a woman cove Bi name 
may be appointed executor ſo may an excom cutorf 
municate or outlawed perſon, Fc. But popill WM nter 
recuſants convict cannot be executors. 4 {if q Re 
335. 5 Rep. 29. 6 Rep. 67. 2 13M 
If a man who is neither executor or admini- 2 


ſtrator, acts as an exccutor; as when he * will, 


2 


n i 3A = a 7.4 


2 


into his hands the goods of the deceaſed, and 
converts them to his own uſe, or alters the pro- 
erty by ſale, Sc. or if he delivers the goods to 
creditors or legatees; receive any debt due to 
the deceaſed, Fc. he is executor in his own 
wrong, and ſhall be ſued as executor: but every 
taking of the deceaſed's goods, is not an ac- 

ance to make one chargeable for if a man 

e away his own goods in the houſe: of the 
deceaſed ; or uſe ſome of the goods of the de- 
ceaſedz in the neceſſary occaſions of his family 
bury the deceaſed, and fell his goods for that 
purpoſe, Sc. thele will not make a man exe- 
cutor in his own wrong. 5 Rep. 31. 8 


Rep. 138. 9 Rep. 39. Dy. 166. Noy's Max, 


JON. 3-45 V0 0 
Ente legally appointed may accept or re- 


fuſe the executorſnip: and if there are many, 
and one proves the will, and takes upon him 
the executorſhip; it will do for all; but the reſt 
may at any time after join with him, and inter- 
meddle with the eſtate; but in caſe they all ve- 
fuſe, none of them ever after will be admitted: 
here the ordinary, or where an executor dies be- 
fore the will is proved, grants adminiſtration 
vith the wall annexed, In the eye of the law 
dl who take upon them the executorſnip, are 
but as one executor ; and moſt acts done by or 
t any one of them, are acts done by or to all: 
ations are to be brought by executors, in the 
name of all of them, altho* ſome refuſe the exe- 
qutorſhip 3 though he or thoſe only that admi- 
miſter ſhalt be ſued, in actions againſt them. 
9 Rep. 37. Pert, 485, Co, Lu, 113. Kol, 

Ar. ga, 918. | | 2 
As an executor hath his power wholly by the 
will, he may take the goods himſelf, or autho- 
| X 3 rize 
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 rize another to ſeize them for him; or may n. fd: 
leaſe an action, debt or duty, or do any tha ble in 
as executor, before probate of the will, ſo as ute, 
afterwards proves it ; unleſs it be bringing 8 good: 
actions for "debts, Sc. to maintain which, action 
muſt | ſhew the teſtament” proved. His office oi hall 
to bury the teſtator in a decent manner, acm th 
ding to his rank, and with regard to the eta «nd © 
left: he is to make an inventory of all the go Mar: 
and chattels of the deceaſed, with their vale 9: 4 
and all debts due to the teſtator; then pu Af 
the will in common form before the ordinary, 5 '9 | 
by his own oath, or by witneſſes, if required i may 
and being exhibited in the regiſter's office of t N 
eccleſiaſtical court, 'a copy in parchment is d, «gate 
vered the executor, under the ordinary's enoug 
which is the probate : and when all this is done, be 5 ! 
an executor muſt pay all debts, before legat from 
in the order following, viz. After the legacy 
charges, the king's debt is to be preferred; t Celivei 
debts on el ſtatutes; debts on mon Acts: 
gages, bonds and other ſpecialties; rent, («WM *g2cu 
vants wages, debts on ſhopbooks, Sc. PN 3% © 
277. Co. Lit. 292. 65 Rep. 28, 1. Kol. th, muſt 
917, 926. Perk. 486. © n al? out th 
Amongſt debts of equal degree, the execum i Ppeat 
may pay himſelf firſt : it if he pays the debts 1s obj) 
* other order, he is anſwerable for the debrs i force 
a higher degree, altho' it be out of his om fie. E 
eſtate. , Thoſe debts, that are firſt ſued for, ſul 136. 
be firſt paid; and Where no ſuit is begun, u AI 
executor may pay the whole debt to any e 
creditor in equal degree, though there be no 4 ut 
ſets left to 2855 another . part of his debr debts 
Where there are two executors, and one dies, dev goods, 
is to be brought againſt the ſurviving executo! i Aut 
decer I r, ft 


ſed: 


_— C FE — 
— = 
#,- * 


9 
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Ok Eſtates, Anteſtoꝛs, Heirs, &c. 


{d; but in equity, the teſtator's goods are lia- 
ble in whoſeſoever hands they are. And by ſta- 
tute, "executors of executors ſhall anſwer for 

ds, as the firſt executor : alſo they may bring 
ons of debt, account, ec. and. executors 
ſhall have the like writs, actions and proceſs, 
z' the' teſtator might have had, and treſpaſs 
and damages for wrong done to him. N 
Max. og. Lern. Co. 304. Canc. Rep. 57. 
Sat, 4 Ed. 3. 6. 7. 25 £9. F ſe. 5. 5. 

Aftar the debts are paid by the executor, he 
s to pay the legacies; in payment whereof he 
may prefer a legacy to himſelf :- then he may 


pay what legacies he pleaſes firſt; or pay each 


legatee à part in rtion, if there be not 
enough to pay DD ge ogy whole legacy; and 
he is not bound to order, as in caſe of debts due 
from the teſtator. But if there be a ſpecifick 
legacy, as of a ſilver tankard, Sc. this muſt be 
delivered” before any other legacy; if there be 
aſſets; and where there is enough to pay all the 
kgacies, they ſhall be paid; but when there is 
not enough to pay debts, or more, the legatees 
muſt Joſe their legacies. If an executor pays 
out the aſſets in legacies, and afterwards debts 
appear, of which he had no notice, which he 
x obliged to pay; the executor by bill may 
force the legatees to. refund. Plowd, 545. Of- 
Om 204, 217. 2 Fentr, 358. Canc. Rep. 
een N 

All the goods and chattels, which belong' d to 
the teſtator at the time of his death come to the 
executor as aſſets, and make him liable to the 
debts and legacies of the creditors and legatees: 
goods, chattels, debts, &c... recovered by the 
executor,.'by action after the death of the teſta- 
tor, ſhall be accounted afſers not before reco- 
on 8 -+X 4 (113 07” 19 vered. 


11 


311 


1 oy be At eo 2K —— ͤↄ ie a et rate engor eee» 


7 4 "- 
——— — — 
— — 4 . 
— — 


hoe ot tr Gt 


. 8 
rr 
* — FK 


ac os 


wet; > = R . 
2 ow x + r 
— -&- 4 cr - © OY 
— * — 2 —ů —— — 17 - 
b - bank 
ä — — — I 
** 
24 „ — .* — —— 


— _ 
"ETFS - 8 2 — 1 * 
P A GS a: MS; INS 
— ver, = Aa. van 4 7 8 _ 
2— — — — — - 


A ——_ A > %4- 1 
— — ar Nr 
— * SY 220 bt 
a> at. 1 


—— — 


— — — — — 
= — 
— — . - 
— 


2 
— 
— » . we - -_ * — 
— — —— - — 


— gh <2 — 


Mo 2. 


Ls 
—— A — 
— Lo. 


5 


2 
—— wa << 2a S's 


-” 
—— — 


2 r 


ES 
—_ — 
n 
2 2 * 


if 
I 
t «6 
1 
19 
14 
. 
2 
14 


312 


Ver 


fully adm uſter Pda. but mult. plead;/ ſpecialh, 


Of Eſtates, Antes, Þeies, i. 


vered. If ee makes his obligor execy. 
as a W jn-law of the debt: but 
155 ian d his hands; and where an = 


P 12 and releaſes the — tho 


conſideration, it will be aſſets. On 2 
75 an executor, he; cannot plea 


of the teſtator are Come to bis 


tors ſhall Rl py 1 6. Rep. 47» Coulit, 


4] 7? ar, 568. 24.8, 
27 A8 * who hath lage 


of a man, dyin 


inteſtate, without making 
will, commitre; to his charge by the — 


who muſt make an inventory of the goods d 
"the deceaſed, in the. preſence of two crediun 
dhe next of Kin, .or two eee deliver 


rv ag op 


77 the Stat. my. = 41 


ated by 1 M2. * c. 17. * Widow 
pr the 20 of in are to be pointed ad- 


nn e e 4, 10h 1 mother ſhall, have admini- 
. Fer Foes 
| of a child ore a 
be. iter T's [The. huſband, ſhall be admin 
e ee 
I'S FEE NO nu Or 
left we, Ga ther, then is adminiſtra; 


2 a — 12 or daughters; . 


ATF III ERS 1238 
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Of Elbate s Aneeſtoꝛs, Heſrs, &c. 
10 children alive,” to father or mother; and if 
none ſuch, to brother or ſiſter; and then to next 
of kin, s xiitle aunt, couſin. 21 H. 8. c. 4, 5. 
. 
A perſon o e 
of Lp to have letter in cquald gre 
one of the Whole blood: you's adminiſtrators” are 
to diſtribute equally betwten hole blood and 
half blood. A creditor or other perſon, may 
be made adminiſtrator; and where adminiſtra- 
tion is neglected, the ordinary NP. Ya 
ſtranger letters to gather the he inte- 
ſtate z or may take — own hands, 
to pay the deceaſed's debts, in ſuch order as an 
executor ot adminiſtratot ought to do it. Where 
adminiſtration is granted; it: ſhall not be revo- 
ked without juſt cauſe; though if granted where 
not grantable, may be repealed by delegates: if 
an adminiſtrator die, his -execntors are not * 
miniſtrators; but new. adminiſtration Thall 
had, Lil. Abr. 40. 2 Lov. Wa." 8. \ Rep. 136. 
Lu 1574 186. 

The eſtates of perſons 2 1 are to 
be diſtributed by, adminiftrazors, one third. to 
the wife, — jt reſidue cqually amongſt the 
children, and their repreſentatives ;, if no chil- 
188 Dr to 62 
to the wife, to the next 
kin: and 1 no wie but children, it ſhall be 
diſtributed amongſt the children; and if no chil- 
dren nor wife, to go to the next ot kin in equal 
degree. But this 48 not to extend to eſtates of 
feme coverts, S. And where children die after 
their father, — 8 wite or child, the mother, 
and every brother and fiſter, and their repreſen- 
tatives, ſhall have equal ſhares in their eſtates. 
Napebncagres hal be allowed after brothers 


and 


1 3 S. 2 
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Of Eqates;'Anceſſos; teſts, &c. 
and fiſters. children; and children advanced ir 


the-inteſtate's life-time, are . excepted by the ſta 
tute 22 4 23 Car. 2. c 10. 14 Geo. 2. c. 20 


. 9. 29 away hoop them perperuned by 


1 Jac. 2. c. 17. %. 
Againſt an nene dee kim, ac. 
tion Will lie, as for and againſt an executor; and 


he ſhall be to the value of goods, and 
no further, unleſs he. waſte the goods of the in. 
teſtate: but an adminiſtrator can do nothing dil 
, n e r Bat. 907. þ «a. 
88-6 ws 1 * bt! K a 


= Ss : 
— — — ” — we Wo - LI Þ 


Or the Laws. relating to :Warrian, 


Baſtardy, Inkants, Weots, Lins 
 ticks/ * 4-4 £2135 N : = 5 | g * 


ARRI AGE Gunifice- "I levf 
conjunction of man and woman in ; 
conſtant ſociety and "agreement of |. 
together, *rill the contract is diſſolved by 


2 or breach of faith, or ſome notorious 
miſbehaviour, deſtructive of the ends for which 


it was intended: and mutual eonſent between 
parties tis ſaid mates the marriage, before 


conſummation. T-ſhall divide this ſubject of 
. gr; into . rern as, 


494 How marriages are ſolemnized. ; 


11 — many. 
7 3. Contracts of m 1 — 


4. Rights of huſband ind wife; 


— 8. N there 1 jor oedhed-oinl 
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Of Martlage, Baſtaruy. &c. 

1. Matriage-was inſtituted in a ſtate of inno- 
eence, for — thereof; and is one of 
the rights of human nature ; and as to the ſo- 
lemnization of marriage, this is a civil 
regulated by the laws and cuſtoms of che king- 
dom or country where we reſide; and every 
ſtate — —— to —— as it 
deems enies antages to 
thoſe who refuſe to ſolemnize — 
the manner it requires: but they cannot diſ- 
ſolve a marriage celebrated in another manner, 
ef being of divine inſtitution, to which 

and free conſent of the mind is — 8 
fry Moor 170. 

There is 4 unghv sr in polleſlon; 
and marriage de facto or in reputation, as among 
quakers, c. which is allowed to be ſufficient to 
give title to a perſonal eſtate : tho? in the cate of 
2 Diſſenter,, who as martied to à woman by a 
miniſter of the congregation, not in dc, it 
was held, that when a huſband demands a riglit 
due to him as huſband by the eceleſiaſtical law; 
he ought. to prove himſelf, a huſhand by that 
law to intitle him to it: yet this marriage was 
not a meer nullity. becauie by the la of na- 


the church of England; will have che effret of a 
al marriage in ſome inſtances ; as in the caſe 
Mr. Fielding, - Who was married-by:a Romiſſi 

prieſt to Mrs. Madſurih: this was held to be 

ſuch a marriage, as to make it felony in him to 
marry afterwards to the dutcheſs — Cleveland. 

4 Read. Stat. Lam 200. 2 Burn's Eccliſ. Law 

30. but marriages ſhould be ſolemnized accor- 

ding to the rites of the church of Eng/and, for 


— to be intitled to the privileges at- 
tending 
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Of en — 


or —— other miniſters to 0 
lame, without publifnng che banns of ma. 
trimony to law, or without a licence 
for the marriage firſt had and obrained, ſhall for. 
feit 100 J. the perſons ſo martied 10 /. and pa. 


tiſn-clerks, Gr. aſſiſting, knowing it to be ſo, 
54. by the ſtatute 7 & 8. g. k. 33. And be. 
fore this ent — —.— exhibited 
againſt a perſon combination, procuring a 
clandeſtine marriage in the night, without bann 
or licence, between a maid-ſervant and a young 
gentleman. 'who'was heir to an eſtate ; and the 


n 
the e of our een whin per- 
fan are to be married, the banns of matrimomy 
r wr en 


or affinity, pare 
age, &c. why they ſnould not 
become bound with faſcientſureties to prove 

his allegation 3 then the ſolemmiration muſt be 
deferred, until fuch time a the truth is try'd: 
and no miniſter ſhall celebrate matrimony be- 
tween any perſons without a faculty or licence, 


except the banns have beth firſt: publiſhed, as 


directed by the book of comtnon prayer, upon 
prey of 9 for three years; nor ſhall any 


miniſter, 


D* 


N 


re . itt. 4... 
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- Infants, Ideats, * - 

in Who are ſo | unſca- 
bn tres, e u. prinns pac, +. Ru 
jo = ar af licences fo ins: 

on granting or 
Afidavit or path is to be firſt made before one 
of the doctara of the commons, by the man, that 
he and —— live at ſuch a place, c. and 
_ each other; that there is 
precontract, conſanguinity, 
60 or any ſuit depending in any — 
court, touching any contract of of ei- 
ther of the parties with any other, &c. And 
then, a Band is entered into, to the like effect, 


eight and twelve in the morning, Se: | 
to the .contrary ſhall be void; and the parties 
marrying arc ſubject to puniſhment a — a 
deſtine marriages. Can. 12 

There are ſome things diſuſed on 


Licences; as the teſtification of witneſſes of the 


conſent of parents; and celebrating the marri- 
ige in the pariſh-church where one fad: par- 
ties dwelleth, Sc. and notwithſtanding the ca- 


hons, marriages of perſons of quality are fre- 


quently in their own- houſes, out of canonical 


hours, in the evening; and often ſolemnized 


by others in other churches, Fc. which things 


ae diſpenſed with, in regard to the ſubſtance of 
the to make the ſame good without 


al the. ee Bur now 


# 


317 


138 


— —— 7 the pariſh 


Of Marziage, Battardy, 

— 7 —ů — 

church, or 
in ſome publick chapeh in which banns of 
* matrimony have been ufually publiſhed, be- 
* longing to ſuch-pariſh or chapelry wherein 
the perſons to be married dwell; according 
to the form preſcribed by the rubric prefixed 
to the office of matrimony in the book of 
common prayer; upon three Sundays preced. 
< — — — during the 
time of morning ſervice, (or of evening ſervice, 
if there be no morning ſervice, in ſuch church or 


3 * Chapel upon any of thoſe Sundays) immediate- 


after the ſecond leſſon: and when the per- 
to be married dwell in diverſe pariſhes or 
$ — cor banns ſhall be publiſhed in the 
church or chapel belonging to ſuch 'pariſh or 
* chapelry wherein each of them dwell ; and 
© where both or either of the ns to be mar- 
< ried dwell in any extraparochial place, having 
no church or chapel wherein banns have been 
< uſually: publiſhed, then the banns ſhall be pub- 
1 liſhed in the pariſh-church or chapel _ 
ing to ſome pariſh. or chapelry adjoining 
ſuch extraparochial place: and where bats 
© ſhall be publiſhed in any church or chapel be- 
© longing to any — 49.2 0 ae to ſuch extra- 
parochial place, the parſon, vicar, miniſter 
or curate, publiſhing ſuch banns, ſhall under 
his hand certify. the publication thereof, in 
: —— rs the perſons m_ 
married dwelt in ſuch adjoming pariſh, and a 
© other rules preſcribed by the ſaid rubrick, con- 
*. cerning the publication of banns, and the ſo- 
* lempization of matrimony; not hereby altered, 
s ſhall-be obſerved : and in all cafes where banns 
* ſhall Rara been publiſhed, the marriage * 


Infants, Ideots. 
be ſolemnized in one of the :pariſh-churches 
«ar chapels where ſuch banns have been pub 
« liſhed,” Stat. 46 Geo. 2. c. 34. f. 1. 


No parſon, vicar, miniſter or curate ſhall 


« be obliged. to publiſh the banns of matrimony 
between any unleſs the perſons to be 
married even days before the time re- 
quired for the firſt publication of fuch banns, 
=o to be delivered to fuch parton, Cc. a 
andy p nur their chriſtian and ſur- 
abodes within 
fich 5 ariſh, — — or extraparochial place, 
the time during which they have dwelt 
in ſuch houſes reſpeCtively.* Id. ſcct. 2. 
No parſon, c. ſolemnizing marriages be- 
« tween perſons, both or one of whom ſhall be 
« under the age of 21 years, after banns pub- 
liſhed, ſhall be — by eccleſiaſtical cen- 
© ſures, for ſolemnizing ſuch marriages without 
« conſent of parents or guardians, whoſe con- 
* ſent is required by law, unleſs ſuch parſon, Ic. 
* have notice of the diſſent of ſuch parents or 
' guardians. And in caſe ſuch parents or guar- 
* dians, or one of them, publickly cauſe to be 
« declared, in the — or chapel where the 
banns ſhall be fo publiſhed, at the time of 
—=— publication, — diſſent to ſuch mar- 
ſuch nene of banns ſhall be void.” 
mM et. 3. , 
No licence of marriage ſhall be granted, by 
Wy perſon having authority to grant ſuch li- 
* cences, to ſolemnize any marriage in any other 
* church or chapel, than in the pariſh — 
ar public chapel belonging to the 
* chapelry, within which the uſual place de 
* abode of one of the perſons to be married 
* ſhall have been for four weeks, — 
I A Ore 
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Of Marviage, 'Baſturdy, | 


— 
© before the { ſuch” liuence ; or where 70 
0 1 either of the 8 SE Pick Ain 
« dwell in e, e 
Eon — "= 
E church or cha- 4 0 
—— We” « ſpec 
n | © catic 
ett. 4. | * 
3 A 
church or or none wherein divine ſer- «A 
vice ſhall be uſually celebrated every Sundq, 40 
3 ertraparochial places for the . com 
fes of this act. Id. e. g. LM 

othing herein contained ſhall deprive the Wl. der; 

* of Canterbury and his officers, of . .c- 
the right which hath "hitherto. been uſed, in « prod 
e 4 8. c. 21. of granting ſpecial « ſpe 
3 1 comenient time ot Wl. ©... 
* place” Id. ſeB. C licen 
No ſurrogate deputy by any eccleſiaſtical ptoo 

N judge, who hath 3 licences of part 
marriage, ſhall any ſuch licence, be- « parif 
* fore he hath 3 the fa 3 * 
low to de beſt of Nick office gcc ud 

i > given {: by his bond in the ſum of ke 
100. to the of the dioceſe, for the Wh 
< faithful execution of his office.” 14. ſeat. 7 & eithe 
If any perſon ſhall folemnize matrimony in WM vide 
—" — 2. — —— 4 dl cha- . vic 


de den l 


4 Inkants, Jdeofs.- | 
hall be adjudged guilty of felony, and ſhall 
de tranſported to ſome of his majelty's planta- 
tions in America, for 14 years, according to 
©the laws for tranſportation of felons. And all 
© marriages ſolemnized in any other place than 
«2 church or ſuch*publick chapel, unleſs by 
« ſpecial licence as aforeſaid, or without publi- 
© cation of banns, or licence of marriage from a 
« perſon having authority to grant the ſame, 
© ſhall be void. I. ſe. 8. that 
All proſecutions for ſuch felony ſhall be 


5 WY” cas OW 


o 


© committed.” Id. ſeck. g. | 
After the ſolemnization of any marriage un- 
© der a publication of banns, it ſhall not be ne- 
' ceffary in mo of ſuch marriage, to give any 
proof of the dwelling of the parties in the re- 
' ſpe&tive pariſhes or chapelries wherein the banns 
© were publiſhed ; or where the marriage is by 
licence, it ſhall not be neceſſary to give any 
* xroof that the uſual place of abode of one of the 
parties, for four weeks as aforeſaid, was in the 
* pariſh or chapelry where the marriage was ſo- 
' kmnized ; nor ſhall any evidenec in any of the 


LY 
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„.. . CT 


my ſuit touching the validity of ſuch marriage.” 
Id. jet. 10. F 

All marriages ſolemnized by licence, where 
either of the parties, not being a widower or 


father of ſuch of the parties ſo under age, if 
ling, or if dead, of the guardians of the per- 


Abe no mother living and unmarried, then of 
V 


fi en. th off. a bo. £ nt: 8. £ 


« commenced within three years after the offence 


' {aid cafes he received to prove the contrary in 


' widow, ſhall' be under the age of 21 years, 
' which ſhall be had without the conſent of the 


* ſon of the party ſo under age, or one of them , 
and in caſe tliere be no ſuch guardian, then of 
* the mother, if living and unmarried; or if there 
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* of Chancery, ſhall be void.“ 


Of Marriage, Baſtardy, 
a guardian of the perſon appointed by the court 
Id. ſe. 11, 
In caſe any ſuch guardian or mother or any 
of them, whoſe conſent is made neceſſ. 


ſhall be non compos mentts, or beyond the ſeas, 


or ſhall refuſe their conſent to the marriage, it 
ſhall be lawful for any perſon deſirous of mar. 
rying in any of the before mentioned caſes, 
to apply by petition to the lord chancellor, 
who is hereby impowered to proceed upon 
fuch petition in a ſummary way; and in cafe 
the marriage propoſed appear proper, the lord 
chancellor ſhall judicially declare the ſame to 
be ſo by an — of court, and ſuch order 
ſhal be deemed as good as if the guardian or 


mother of the perſon ſo petitioning, had con- 


ſented to ſuch marriage.“ Id. ſect. 12. 

* The churchwardens and chapelwardens of 
every pariſh or chapelry ſhall -provide books 
of vellum, or durable paper, in which all mar- 
riages and banns of marriage reſpectively, there 
publiſhed or ſolemnized, ſhall be regiſtred: 
and every page thereof ſhall be marked at the 
top, with the number of ſuch page, begin- 
ning at the ſecond leaf with number one ;, and 
every leaf or page ſo numbered, ſhall be ruled 


with lines at proper and equal diſtances : and 


all banns and marriages publiſhed or celebta- 
ted in any church or chapel, or within any ſuch 
pariſh or chapelry, ſhall be regiſtred, prin- 
ted or written upon, or as near as may be to 
ſuch ruled lines ; and ſhall be ſigned by the 
parſon, vicar, miniſter or curate, or by ſome 
other perſon in his preſence, and by his direc- 
tion; and ſuch entries ſhall be made on or 


near ſuch lines in ſuceſſive order, where the 


aper 13 not damaged or decayed, until a new 
book ſhall be neceſſary; and then the direc- 
* t10ns 
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tions aforeſaid ſhall be obſerved in every ſuch 
© new book. And all books provided as afore- 
« ſaid, ſhall belong to every ſuch pariſh or cha- 
« pelry reſpeCtively, and ſhall be carefully pre- 
* ſerved for publick uſe.” Id. ſect. 14. 

All marriages ſhall be ſolemnized in the 
» preſence of two witneſſes, beſides the mini- 
« ſter who ſhall celebrate the fame; And im- 
« mediately after the celebration of every mar- 
{ riage, an entry thereof ſhall be made in ſuch 
regiſter 3 in which it ſhall be expreſſed, that 
© the ſaid marriage was celebrated by banns or 
licence; and if both or either of the parties 
© married by licence be under age, with con- 
© ſent of the parents or guardians, as the caſe 
* ſhall be; and ſhall be ſigned by the miniſter 
© with his proper addition, and alſo by the par- 
ties married, and atteſted by ſuch two wit- 
© nefſes.* Id. ſet. 1 f. 

* If any perſon ſhall, with intent to elude this 
act, wilfully inſert, or cauſe to be inſerted, in 
« the _ book of ſuch pariſh or chapelry, 
© any falſe entry of any thing relating to any 
marriage; or falſely make, alter, forge or 
© counterfeit, or cauſe to be falſely made, c. 
or aſſiſt in falſely making, Ec. any ſuch en- 
try in ſuch regiſter; or falſely make, &c. or 
* cauſe to be falſely made, c. or aſſiſt in falſely 
making, Sc. any ſuch licence of marriage as 
* aforeſaid, or publiſh as true any ſuch falſe, al- 
* tered, forged or counterfeited regiſter, or a 
* copy thereof, or . any ſuch falſe, &c. licence 
© of marriage, knowing ſuch regiſter or licence 
* of marriage reſpectively to be falſe, &c. or 
* if any perſon ſhall willfully deſtroy, or cauſe 
to be deſtroyed, any regiſter- book of marri- 
* apes, Or any part of 101 regiſter- book, with 


intent to avoid any marriage, or to ſubject any . 
1 2 perſon 
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church book is not 


tation, or allowance of parties. 


Ok Marriage, Baſtardy, 
* perſon to any of the penalties of this a, 


every perſon A offending, and being convic. 


ted, ſhall be adjudged guilty of felony, and 
* ſhall ſuffer death. Id. ſect. 16. 


© This act ſhall not extend to the marrag 
* any of the royal family.” Id. /e#. 17 
Nothing in this act ſhall extend 8 Scotland 
nor to any marriages amongſt 2uakers, or 
amongſt perſons es the Jewiſp reli 

on, where both arties to ſuch * 
al be Quakers, or goers profeſſin I 


* Jewiſh religion; nor to any marriages ſo 


$ nezed beyond the ſeas.” 2 18. 
The proof of a marriage may be by witneſſs 


who were preſent at the ſolemmzation ; by co- 


habitation of the parties ; by publick fame and 


reputation; by confeſſion of the married perſons 


themſelves, *altho* their acknowledgment might 
only be to avoid the puniſhment of fornication; 
and by divers other circumſtances; which if 
they amount to half a -proof, ought to be ex- 
tended in favour of marriage rather than con- 
trary to it. Wood Civ. L. 122. 2 Burns Ee. 


clef, Law 36. pl. 5. 
Entry of names of ons, as married, in 2 
itive evidence of the mar- 
riage, unleſs the identity of the perſons be proved 
or that it be ſtrengthened with proof of cohabi 
15 Vin. Alt. 
234. pl. 6. 2 Eq. Caſ. Abr. 585. pl. 3. Gr. & 


| Rud. Law & Eg. 206. pl. 3. 


The form of 4 faculty or licence fir 
marriage. 


D MUND by divine permiſſion lord 
biſhop of London; To our well beloved in 


« Chiſt 
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© Chriſt A. B. of, Cc. batchelor, and C. D. of, 
© (5c, ſpinſter, ſendeth greeting. Whereas you 
are, as is , alledged, determined to enter into 
the holy ſtate of matrimony, and are very de- 


« firous of obtaining your marriage to be ſolem- 
' nized in the face of the church, we are willing 
that ſuch your honeſt deſires may more ſpee-- 


© dily have their deſired effect, and therefore 


that you may be able to proc ure ſuch marriage 


© to be freely and lawfully ſolemnized in the pa- 


' iſh-church of, Sc. by the rector, vicar or 


' curate thereof, at any time of the year, with- 
out publiſhing of banes, provided that by rea- 
ſon of any precontract, conſanguanity, affini- 
ty or any other lawful cauſe whatſoever, there 


' be no. lawful impediment in this behalf, and 


* 


prejudice to the miniſter of the place where the 
aid woman is a pariſhoner: we do hereby, 
for good cauſes, give and grant our licence or 
* faculty, as well to you the parties contracting, 
'as to the rector, vicar or curate of the ſaid 
church where the ſaid marriage is intended to 


be folemnized, to ſolemnize the ſame in man- 
ner and form above ſpecified, according to the 


' rites and ceremonies preſcribed in the book 
* of common prayer, in that behalf publiſhed 
by authority of parliament. Provided always, 
' that if hereafter any fraud ſhall appear to have 
been committed at the time of granting this 


p licence, 
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* fcence, either by ſalſe ſi ns or coneed. 
ment of the truth, then this licence ſhall be 
void to all intents and — in law, as if 


* the ſame had never been granted; and in that 
* caſe, we do inhibit all miniſters whatſoever, 
© if any thing of the premiſſes ſhall' have come 
* to their knowledge, from proceeding to the 
celebration of the faid marriage, without firſ 
*: conſulting us, or our vicar" general. Grey 
under the ſeal (which we: uſe in this behalf) 
* the day of, Sci A or as 


The uſual fore and charges of out thi; 

licence, under the biſhop's ſeal which is ſigned, 
by the regiſter, with the affidavit and bond, 
amount to about 14; 55. and altho“ but one pa- 
riſh-church is named, miniſters of almoſt all 
other ꝰ churches in 45 dioceſe will marry the 
parties by yirtye-of the licence, 
2. As to what perſons may marry ; in for- 
mer times prieſts were reſtrained from marti. 
age, and their iſſue accounted baſtards, &c. but 
on the reformation, laws were made, declaring 
that the marriage of prieſts ſhould be lawful, 
though the preambles to thoſe ſtatutes {et forth, 
that it would be better for prieſts to live chaſte 
and ſeparate from the company of women, that 
they might the better attend their religious duty, 
Stat. 5& 6 Ed. 6. c. 23. 

All perſons who are of the age of conſent to 
marry, 'viz, the man at fourteen, and the o. 
man at twelve, (not prohibited by the Levitical 
degrees, or otherwiſe by God's Law,) may law. 
fully marry : but marriages made within the de- 
grees are inceſtuous and unlawful. A fon of a 
t ather by another wife, and daughter of a 12 


» Bat now they cannot, Set the above ſtatute of 35 
Gege gc. 33. feb. 4. 
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by another huſband, couſin germans, Cc. may 
marry with each other: a man may dot marry 
his brother's wife, or wife's ſiſter; an uncle his 
niece, an aunt. her nephew, Sc. Though if 
one takes his ſiſter to wife, they are baron and 
feme, and the ifſue are not baſtards till a di- 
yorce... A ſiſter's baſtard daughter is ſaid to be 
within the Levitical law of affinity ; it being mo- 
rally as unlawful to marry a baſtard as one born 
in wedlock : and if a baſtard doth not fall under 
the prohibition, a mother may mary her. ba- 
ſtard ſon 3 and there are perſons within the rea- 
ſon of the prahibition of marriage, though not 
mentioned, and muſt be prohibited; as the 
father from marrying his daughter, the grand- 
ſon from marrying his grandmother, &c. Co. 
L, 24." Levi. c. 18. 20. Kol. Abr. 394. 5 
Med, 168. Vaugh. 321. 

By the ſtatute 32 Hen. 8. c. 38. The tem- 
poral courts are ta determine what marriages are 
within, or without the Levitical degrees; and 
prohibit the ſpiritual courts, if they impeach 
any perſons for marrying without thoſe degrees : 
and jt has been held, if it were not for that ſta- 
tute, we ſhould be under no obligation to ob- 
eve the Levitical degrees. In cate of perpetual 
impotency, fear or impriſonment, ſo that there 
can be no conſent ; or where perſons are precon- 
trated ; a man or woman have a wife or huſ- 
band living, Sc. here the marriages are to be 
adjudged void, as prohibited by God's Law. 
And loyalty or lawfulneſs cf marriage is to be 
tned by the biſhop's certificate; on inquiſition 
taken before him, and examination af witneſſes, 
Ec. But where the right of marriage is not in 
queſtion, whether a woman is married, or ſhe 
5 the wife of ſuch a one, is triable by jury at 

Y 4 Common 


327 


28 


ther as man and wife, the m 


Ok Marriage, Baſtardy, 


Common Law. 2 Ventr. 9. Co. Lit. 235. 1 
Inſt. 687. Rep. 23- 'Dy. 303. Lex. y, 
3 Salk. 64. | 

If any perſons are married before the age «f 
conſent, they may at that. age diſagree, and 
marry again, without any divorce : but if th 
once give conſent when at age, they cannot at. 
terwards diſagree ; and where are married 
before, there needeth not a new marriage, ff 
they agree at that 1 A man being of the 
age to conſent, and the woman not; or the wo. 
man of age and the man not; he or ſhe may 
difagree to the marriage, at the other's coming 
of age to conſent, as well as the other, for there 
is a mutual power of di t: where after 
diſagreement of the parties, at the age of con- 
ſent they agree to the marriage, and live toge- 
arriage hath conti 
nuance, notwithſtanding the former diſagree- 
ment; though if that had been before the ord 
hary, they could not after agree again to make 
it good. Co, Lit, 33. 2 Inft, 182, 3 Inft. 88. 
6 Rep. 22, Danv. Abr. 699. 47 
A woman cannot diſagree within her age of 
e years, till which the 2 continues 
and before, her diſagreement is void: Though 
if a man marries a woman under that and 
afterwards ſhe within her age of conſent dil- 
agrees to the marriage, and at her age of twelve 
years marries another; now the firſt marriage 1s 
diſſolved, fo that he may take another wife: for 
although the diſagreement within the age of 
conſent was not ſufficient, yet her taking ano- 
ther huſband at that age, and cohabiting with 
him, affirms the fait: Þy which the firſt marti. 


: 


| age will be ayoided, Dand. Abr. 6909. Men 


575» 764. 


3, Con- 
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3. Contracts of marriage, Where ter rp 
is not ſeyen Fer of age, are 4 15 


Xa”. 
but marriages of princes . [BE ne 
their beh y 
many of theſe 2 have __ 2 5 h 


oſe great perſons. 
W mutual contra of matr 
in words of preſent time, and it can bs BY 
the eccleſiaſtical” courts will compel 
to ſolemnize their marriage; ens Ne yr r or 
both of them are married elſewhere, and chil- 


ren have been the fruits of it: but „ con- 


traſt is made in words of future time, and this 
; not carried into execution by confummatign, 


&c. and the parties marry others, ſuch marriage 
x good. For A contract of marriage in the pre- 


ſent time, when it is ſaid, I marry you ; or, Ja 


ond are man and wife, Sc, is nat releaſcable 


though the marriage contract of future time, 
where *tis faid, 1 OT IG, or I promiſe 46. 
marry you, Ge. may be releaſed. 4 Read. Hat. 


192. 
5 promiſe a woman to marry her by 
promiſe de preſen!i, as, I do take thee to my Il iſe 
or Sep wife make the like promiſe ta the 417 
ſuch promiſe cannot be diſſolved, but 
— are reputed huſband and wife in reſpect of 
the ſubſtance and indiſſoluble, knot of matrimo- 
ny: and therefore, if either of them ſhould 
marry with any other perſon, confuraman 
the ſame by carat copulation and procreation 
children ; this matrimony is to be diſſolved as 
unlawful ; the partjes marrying are to be pu- 
niſhed as adulterers, and their children in dan- 
ger of baſtardy. Swinb, 9, 10. 
Upon a promiſe of future marriage, if the par- 


ties afterwards lie together, it has been adjudged, | 


the 
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the contract paſſes thereby into a real marriage, 
in conſtruction of law: and by Holt Ch. Jul 
If a contract be in words of future time, as 7 
will take thee, Sc. and the man does take her 
accordingly, and cohabit with her, tis a mar. 
riage, and the ſpiritual court cannot puniſh them 
for fornication. A man contracts to marry with 
A. and after marries. B. whereupon 4. ſues him 
in the ſpiritual court, and ſentence is given 
that he ſhall eſpouſe 4. and live with her, which 
he doth and "Wa have iſſue; ſuch iſſue ſhall 
inherit, though there was no divorce from 
the marriage of B. 2 Salt, 477. Danv. Abr. 
When the words of a contract of marriage 
are, I will take thee from henceforth, &c. They 
are as much as, I do take thee, and an abſolute 
marriage: and if it is demanded of a man, whe- 
ther he ſhall take the woman to his wife, and he 
anſwers, I will; or it is demanded. of the vo- 
man, if ſhe will take the man to her huſband, 
and ſhe ſays, I will; by this marriage, and not 
je ug only, is contracted. And. 1t is not ne- 
fary that both uſe the ſame words; 
re if one ſay, I Sl mar marry thee, and the other 
anfwers, I am content, Fc. hereby ſpoulals 4: 
Futuro are contracted: allo where a man ſays to 
a woman, I promiſe to marry thee, and if thcu 
art contented to have me, kiſs me, or give me 
thy hand; if the woman do kifs, or give her 
hand, by this ſpouſals will be contracted between 

them. Swinb. 220. 

If a father or mother promiſe marriage for 
their daughter, her ſilence, ſhe being preſent and 
- ſame, hath been held a conſent to 
the contract: and where the promiſe of the man 
1s proved, but no actual promiſe on the . 5 
ide; 
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kde ; if ſhe carry herſelf as one canſenting and 
approving the promiſe of the man, it is evidence 
that the woman likewiſe promiſed. In caſe a 
ing be ſolemnly delivered by a man, and put 
on the woman's fourth finger; if ſhe accepts and 
wears the ring, without any words, they are pre- 
ſumed to have mutually conſented to marriage; 
here, as his conſent appears, ſo her's is implied. 
dwinb. 69; 210. 3 Salk. 16. 2 

In marriage contracts, it is not abſolutely re- 
uired, that the parties do it at the ſame in- 
un by anſwering one another; but if there 


be ſome diſtante of time betwixt the promiſe 


of the man and the woman, the contract may 
be good, if the party firſt promiſing continues 
in the ſame mind until the other party hath 


promiſed : but where the parties are under 1. 


to conſent, it is not matrimony, but ſpouſ- 
Fit be either ; and when the words of contract 
are only conditional on one fide, and on the 


other abſolute ; or if ſpoken in jeſt, they are 


not obligatory, 

A contract of marriage may be made by ab- 
ſent parties, by their proctors, by meſſengers, 
or letters ; when by proxy, it 1s by ſpecial power 
of attorney, to contract matrimony or ſpouſals 
for the party in his name, with ſuch a woman, 
ec. And in this caſe, the ' proftor ſays, That 
fuch a man doth contract matrimony with thee, by 
me bis proctor, Sc. To which the woman an- 
ſwers, I do take him to my husband, by thee being 
bis proctor; and both parties are to continue of 
the ſame mind *till the contract is finiſnhed, for 
before that the proctor may be revoked, and 
then the contract will be void. bid. 

But now in no caſe ſhall any ſuit or proceed. 
ing be had in, any eccleſiaſtical court, to * 
; : e 
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the celebration of any marriage in facte eccl:ie, 
by reaſon of any contract of matrimony, whe- 
VVV 
lrg, entered into after 26 March 1754. Slat, 
d BB: N 7 1 WE * b 
On à promue ot marriage, damages may be 
recovered 5 law, if either party refuſes to marry; 
but the promiſe; muſt be mutual on both ſides to 
ground the action: and by ſtatute 29 Car. 2, 
c. 3. no action ſhall be brought upon an agree. 
ment on Flee: of e except it be 
put in writing, igned by the party to be 
charged, Sc. A promiſe by letter is ſufficient 
within this ſtatute. Contracts and honds for 
money to procure marriage between others, have 
been held void in chancery. Salk. 24. 3 Lv, 
41. 2 Ven. 361. 2 Eg. Caf. Air. 248. Id. 


Rm. 387. Hrg. 34. 


4 By 2 With a woman, the huſband 
is intitled to all her eſtate real and perſonal ; and 
the effects of marriage are, that the huſband 
and wife are accounted one perſoh, and he hath 


| power over her perſon as well as, eſtate, Gs. 


ere there is no ſettlement to the contrary, by 


the marriage a wan gaineth a freehold, &', in 


his wife's right, if ſhe have fee; he alſo gains 
a chattel real, as a term of years, Sc. All 
chattels perſonal, in poſſeſſion of the wife in 
her own right, are the huſband's. The huſ- 
band ſhall be tenant by the curteſy of the 
wife's land after her death, where iſſue is born 
between them: and the wife ſhall have dower 
in her huſband's lands, after the death of her 


huſband, Fc. And if ſhe ſurvives him, ſhall 


have her term for years, or other chattels real 
again, if the huſband hath not altered the pro- 
| Perty. 
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perty. Co. Lit. 351, 46. Dr. & Stud, c. 7. 


Lit. 35, 36. 
fore marriage, are commonly extinguiſhed by 
the marriage: a man cannot grant lands, ©. to 
nis wife, nor covenant with her; but he may 
covenant with: others for her uſe, Sc. and may 
deviſe to her by will. The wife is ſo much un- 
der the power of her huſband, as to be diſabled 
1 without his —_ 8 
may uſe his goods, yet ſhe may not difpoſe of, 
Sen in ſtrictneſs, a wife cannot bind 
her huſband by Seen * —— with« 
out his aſſent r 5 it | goods 
for herſelf, as —2 Sc. or for ber fai, 
the contracts are allowed; and the huſband is 
bound to maintain his wife in — 
cording to his degree and eſtate : though if 
makes the wife allowance for. clothes, c. which 
is conſtantly. paid, he ſhall not be charged. Co. 
Lit. 112, 187. 2 Rep. 713. Rel. Abr. 350. 
Mud. Rep. 129. FN; 

As a man is not bound by his wife's. contract, 
without notice and aſſent ; ſo tis ſaid he is not 
bound by the wife's receipt. If a woman mar- 
ned enters into bond. for „as a feme ſole; 
and. ſhe is ſued as ſuch, ſhe may plead non eſt 
ſalum, and the coverture will avoid her bond. 
Where a woman ſole indebted takes, huſband, it 
s then the debt of huſband and wife, and both 
muſt be ſued ; though after the wife's death, the 
huſband is not liable, except there be a judg-. 
ment againſt both during the coverture: a huſ- 
band is bound for the appearance of his wife, 
Where a writ is ſerved on her; he only ſhall be 
impriſoned for want of bail, to action brought 
for debt of the wife, for he muſt find bail — 
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ber and himſelf: but if action is brought againſt 


a ſingle woman, who pending the action mar. 
ries, the plaintiff may proceed to judgment and 
execution ' againſt her. N Max. 94. Les. 
320. Cre. Car. 376. Lev. 216. f 

A wife may not bring an action for wrong 
to her, without the wr fury and when they 
Join in an action, is to be laid only to 
the huſband. But by the cuſtom of London, 2 
feme covert trading in the city as a ſole mer. 
chant, may ſue be tued as a feme ſole: 2 
wife in other places cannot be ſued without the 
huſband. For treſpaſs and ſcandalous words, 
&c. of or againſt wife, huſband and. wiſe 
are to ſue and be ſued; and execution awarded 
againſt him; though for her own offence, a vife 
may be indicted, without her huſband, and be 
fined, &c. and in Court Chriſtian ſhe may ſue 
and be ſued, without the joining of her huſband, 
Co. Lit. 182. 11 Rep. 62. 9 Rep. 72. 2 
Rol. Abr. 298. ä 

In all caſes where the wife ſhall not have the 
thing recovered, and for a promiſe or perſonal 
duty to the wife, the huſband only may bring 
the action; and a huſband is intitled to. the 
fruits of his wife's labour, for which he may 
bring a Quantum Meruit, If a perſon takes any 
thing from the wife, the huſband is to bring the 


action for it, who has the property: where an 


injury is done to the wife alone, action cannot 
be maintained by the huſband without her; but 
for a loſs and injury to the huſband, in depri- 
ving him of the converſation and ſervice of his 
wife, he alone may bring an action; and theſe 
actions are laid for aſſault and detaining the wife, 
per quod conſertium amifit, Sc. Rol. Rep. 160. 
Salk, 114. Cro. Fac. 338. 


if 
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If a huſband ſuffers baniſhment for any crime, 
+ is in law a civil death; and the wife of ſuch 
z perſon may bring actions, or be impleaded du- 
ring the natural life of the huſband, which ſhe 
may not do in any other caſe, The wife cannot 
de a witneſs either for or againſt her huſband, 
nor he againſt her; unleſs it be in caſes of high 
treaſon : but if a man threaten to beat or kill his 
wife, ſhe may make him find ſurety of the peace, 
e. Co. Lit. 133. F. N. B. 80. 

A huſband is not to alien the wife's lands, 
but by fine wherein ſhe joins; if he doth, ſhe 
may recover them by the writ cui in vita after 
his death : if the huſband and wife acknowledge 
2 deed to be inrolled, or a ſtatute, &c. this will 


not be binding to the wife; becauſe ſhe is not 


examined by writ, to bar her, as on levying a 


fne, The huſband may make leaſes of his 
wite's land for 21 years, or three lives, Sc. pro- 
nded ſhe be a party, and the rent is reſerved to 


huſband and wife, and her heirs. Stat. 32 H. 
Cc. 28. 

5. Marriage ſettlements are uſually made of 
the eſtate ot the huſband, Sc. To the huſ- 
band for life, and after his death to the wife 
for life, and to their iſſue in remainder, with li- 
mitations to truſtees to ſupport contingent uſes, 
and leaſes for terms of years, to raiſe daughters 
portions, &c. and they are made ſeveral ways, 
3 by leaſe and releaſe, fine and recovery, &c. 
Theſe ſettlements the law is ever careful to pre- 
rye, eſpecially that part of them which relates 
tothe wife, of which ſhe may not be deveſted, 
but by her own fine. 

It a woman about to marry a man, to prevent 
lis diſpoſing of her lands, convey the ſame to 
triends in traſt, and the truſtees with the — 
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Ok Marrtage, Baffardy, 
band aſter marriage make ſale thereof; in thi 
cuſe the Court of Chancery. wilt deeree the py: 
ehaſer to rteonvey the lands to the wife. And 
were a man and a woman intending to maryy, 
enter inte articles of marriage, by which the 
ivended: huſpband agrees to ſettle ſuch lands up. 
om her; c. and thereupon ſhe marries him; if 
herdie before any ſettlement made, in purſuance 
of® thoſe artie les of agreement, in equity the vi 
dow ſhall have the articles executed, and hold 


| the lands during her life, c. | Totbi{ 43. 2 


There are ſettlements of - perſonal eſtates, in 
truſtees on marriage, and of money in funds, 
Fr. as well as ſettlements of ka.” And if 1 
man before marriage gives bond and judgment 
to leave” the wife worth 1000 J. at his death, if 
ſhe ſtall ſurvive him, in conſideration of a ma- 
nage portion; this ſhall be made good out of 


de thuſbknd's eftare; and be ſatisfied" befor 


any debt-; ſo if a perſon covenant, that if the 
intended wife ſhall marry him, and ſhall happen 
to ſurvive, he ſhall leave her worth 300 J. after 
his death, action may be brought againſt his 
adminiſtrator for the money; tor here the debt 
ariſes by the death of the huſband. Palm. 99. 
2 Sid. 88. | 

A jointure is a particular ſettlement of lands 
made by a man to a woman, -in- conſideration of 
matriage ; which muſt be to take effect for the 
life of the wife, in poſſeſſion or profit, ' preſent- 
ly after the huſband's death, and be made to 
herſelf; and none other for her; it muſt be ex- 
preſſed to be in full of her dower, and in ſatiſ- 
faction thereof .; and it may be made before, ot 
after marriage: but if it be made after the mar- 
riage, the wife may wave it, and claim her 


dower. 


5 


E 
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— are ointures at Common Low and 
no 2 "gp Co. Lit. 36. 4 Rep. 1. 
Kal. 
1 whereof a wife ſhall be 

ſhe may r and if lands, Fc. are 
ſeuled upon her before marriage, in of hee 
e and after — Leu Ig 
de may take her firſt jointure lands and dower 
wgether, ſhe not having her full jointure till 
after marriage. Though where a jointure is 
made of lands according to the ſtatute, before 
coverture ; and after the huſband and wife alien 
them by fine, ſhe ſhall not have dower in an 
other lands of her made her tis otherwiſe 
— the jointure is made m 

Rp. 3. drk de 1 , 

— to a woman for 

he jk and in fatisfaftion of dower, is a 
jinture within the ſtatute 27 H. 8. An eſtate 
for life, upon condition, may bar the wife, if 
ſhe accepts it; and ſo if an eſtate be made du- 
rae viduilate. And after the death of the huſ- 


band, the wife may enter into her jointure, and 


; not driven to a real action, as ſhe is to recover 
dower : nor ſhall her jointure be forfeited: by the 
treaſon of her huſband ; as in caſe of dower. 4 
Rep. 3. Co. Lit. 36, 37. 

If awoman- conceals her jointure, and 
dower, ſhe-is barred of her jointure: but if 
te evicted of part of her jointure : ſhe ſhall have 
dower pro tanto; Married women 


nd being convict of recuſancy, forfeit two parts 
in three of their jointures and dower. Co. . 


31. Stat. 3 Fac. c. 5. .. 13. 
2 An 


crimes - may incur forfeiture of their jointures; 
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þ riuant' to the 


Of Witbſage, Baſkatdy, 
' An infant in end ' by her joincure made o 


her before. ſo that ſhe cannot Wave 
it, and claim dower; and reſolved by the houſe of 
peers on an appeal from Lord chancellor M. 


e d- MY 26 May 1762 


of a 39 marriage ſettlement 
4 an 3 in lands. 


TE 3A 7 


| Tus — tripatite made the day of, 
6 


Sc. in the year, Sc. Between A. B. of 
the firſt part, CD. E. E and G. H,. of th 
«* ſecond” part, and J. D. daughter of the faid 
C. D. of the third part, Witneſſeth, that the 
ſaid A. B. for and in conſideration of a mar- 
riags intended (by God's permiſſion) ſhortly 
to be had and ſolemnized between the ſaid 4 
© B. and the ſaid J. D. and of the ſum of 3000 
to be had and received by the ſaid A. B. 282 
marriage portion with the ſaid 7. and that a 
competent jointure may be had, made and 


provided for the ſaid 7. D. (in caſe the ſaid | 


marriage ſnall take effect) and for the ſettling 
and aſſuring of the meſſuages, lands, tere. 
ments and hereditaments herein after menti- 
oned, to and upon the ſeveral uſes, intents 
and purpoſes herein after limited and declared, 
agreement made upon the 

of the ſaid intended marriage; he the 
Alu A. H. Harb granted, ined and old, 
end dan med und theſe preſents 

* dothugrant;"bargain and ſell. releaſe — 
firm — CD. E. F. and G. H. (in 


44 


* Infant*, Ideots. . 

« aſſigns for ever, Al that meſſuage or tenement 
© called, c. with the 1 and all 
© other the meſſuages, lands, tenements and 
hereditaments of the ſaid A. B. ſituate, lying 
and being in, &c. in the county of &. all 


© houſes, . gardens, orchards, lands, 


tenements, ows, paſtures, feedings, ways, 


ent waters, water-courſes, &c. to the faid meſ- 


ſuages or tenements N or in any wiſe 
appertaining, Sc. and alſo the reverſion and 
' reverſions, remainder and remainders, Sc. 


and of, in and to every part and parcel there- 
* of, with the appurtenaces: 7% have and to 
* bold all and ſingular the meſſuages, lands, 
' tenements and heretitaments above mention- 


the appurtenances, unto the ſaid C. D. E. F. 
'and G. H. their heirs and aſſigns, to and for 
the ſeveral uſes, intents truſts and purpoſes 
herein after mentioned, limited, expreſſed 
and declared, (that is to ſay) To the uſe and be- 
hoof of the ſaid A. B. and his heirs, until the 
marriage between him and the ſaid 7. D. his 
intended wife, ſhall be had and ſolemnized; 
and from and after the ſolemnization thereof, 
to the ufe and behoof of the ſaid A. B. and his 
* aſſigns, for and during the term of his natural 
' life, without impeachment of waſte; 4d 
from and after the determination of that eſtate, 
by forfeiture or otherwiſc, to the uſe and be- 
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* hoof of the ſaid C. D. &. F. and G. H. and 


* their heirs, for and during the natural life of 
the ſaid . B. in truſt to preſerve and ſupport 
* the contingent remainders herein after limited, 


tom being defeated and deſtroyed, and for 
2 2 that 


' and all the eſtate, right, title, Sc. of him 
' the aid A. B. of, in and to the ſame premiſſes, 


' ed, and every part and parcel thereof, with 


* 


+* 


Ot Yarkfage,' Baſkardy, 
1 to make entries, and bring a6; 
caſe ſhall require; yet leh 
by. "ruſt, Fant tar = Bern 
© and his. aNgns, to receive and take the rent, 
« ifſaes and profits thereof, to his and their ow 
ber ut; and benefit, during his naturi 


2 offs and from and after the deceaſe of the ſad 


A. H. to the uſe and behoof the ſaid J. D. (i 


> s tended wife of the faid A. B.) and her aſſign; 
+» © for and during the term of her natural lik 


* for her jointure, and in full ſatisfaction a 
1 bar of her dower or thirds, which ſhe may 
© claim to have in any lands, tenements or ke 


5 c reditaments, whereof or wherein he the {ad 


c 4; B. ſhall at the time during his life be ſeifed 
6 y eftate of inheritance; and from and 
E the deceaſe of the ſurvivor of them, the 
fa id A. B. and J. his intended wife, to the 
64 * and 'behoof of the heirs male of the body 
0 of the ſaid", B. on the body of the ſaid J. I 
* lawfully to be begotten ; (or to the uſe and 
of behoof of the ſon of the body of the (aid 
A. B. on the body of the faid J. D. lawfully 
tten, and the heirs male of the body of 

« ſuch firſt ſon lawfull iſſuing; and for want of 
« ſuch iſſue, then to the uſe and behoof of the 
ſecond ſon of the body of the ſaid A. B. on the 
* body of the ſaid J. D. lawfully to be begotten, 
the heirs male of the body of ſuch ſecond 
n lawfully iſſuing; and for default of ſuch 
ite, then * the uſe and behoof of the third 

« fon of the body of the ſaid A. B. on the body 
of the ſaid J. B. lawfully to be and 
© the heirs male of the body of ſuch third ſon 
* lawfully iſſuing; and for want of ſuch iſſue, 
then to the uſe and behoof of the fourth, 
6 * fifth, ſixth, ſeventh, eighth, ninth and _ 
6 an 


4/Infants,- Idedts.) 


and every other the ſon and ſons of 


and all 

* him the ſaid A. B. n on the body of the 
aid J. D. _ 2 ſucceſſively 4 after 
another; as all in ſeniority of 
and priority of birth, viz. the elder of inch 
ſon and ſons, and the heirs male of his body, 
' always to be preferred and take before the 
younger and the heirs of his body;) and for 
© default of ſuch iſſue, to the uſe 
the ſaid C. D. E. F. and G. H. their executors,” 
* adminiſtrators and aſſigns, for and during the 
term of 500 years thence next following, and 


behoof of 


fully to be compleat and ended, upon the 


truſts, and to and for the ends, intents and 
purpoſes herein after declared, of and con- 
cerning the ſame term; and from and after 
* the expiration, or other ſooner determiffation 
of that term; to the uſe. and behoof of the ſaid 
A. B. his heirs and aſſigns for ever. Provided 
always, and it is hereby declared and agreed, 
by and between the ſaid parties to theſe pre- 
' ſents, that the ſaid term of 500 years, ſo li- 
* mited to them the ſaid C. D. E. F. and G. H. 


their executors, adminiftrators and aſſigns, as 


aforeſaid, is upon this condition; That if the 
' fad A. B. ſhall happen to die without iſſue 
male by him begotten on the body of the ſaid 
"7. or ſhall leave iſſue male, and ſuch iſſue 
' ſhall happen to die before he ſhall attain the 
' age of twenty-one years, without iſſue male; 
and that in either of the ſaid caſes, there ſhall 
happen to be one or more daughter or daugh- 
' ters of their bodies begotten, 2 then and in 
' ſuch caſe, if the heirs or aſſigns of the ſaid A. 
3. do and ſhall well and truly pay or cauſe to 
be paid to ſuch daughter or daughters reſpec- 
' tively, at her and their reſpective ages ct 

L 3 twenty-one 
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* 
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+ thbnty enty-one years, or days of 
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pot Marriage, Baſtardy, 

marriage, th 
portions following, (that is to fay) K 

it ſhall happen there ſhall be but one ſuch 


daughter, then the ſum of 2500 7. for the po. 
* tioh of ſuch daughter, to be paid to her at the 


* 


6 age of twenty-one years, or day of marriage, 


. © which ſhall firſt happen, with intereſt in th 


mean time after the rate of 5 I. per Cent. tr 


- 


d 


contained to the contrary notwith 


-* Annum; and if it ſhall happen, that there ſhal 


be two or more ſuch daughters, then the ſum 
© of 3000 7. Sc. for the portions of ſuch two c 


* more daughters to be equally divided be. 
;-© tween them, ſhare and ſhare alike, and to be 


paid to them reſpectively at their reſpettir 
ages of twenty-one years, or days of marriage, 
* which ſhall firſt happen, with intereſt there- 
* fore in the mean time, Fc. And if anyſuc 
aughter or daughters ſhall happen to die un- 
* married, before her or their portion or port 
* ons ſhall become payable as aforeſaid, then 
the portion or portions of her or them ſo dy 
ing ſhall go and be paid to the ſurvivors and 
* ſurvivor of them, equally to be divided among 
them, ſhare and ſhare alike (to be paid at the 
* ſame time as the original portions ſhould 0 
* ought to become payable as aforeſaid, in cal 
© they have been living); ſo as no one ſuch — 
© ter ſhall have for her portion, by ſurvivorſh 
or otherwiſe, by virtue of the ſaid term of 500 
« years, above the ſum of 2500/. And in cas 
* there ſhall be no ſuch daughter, who ſha 
live to be married, or attain the age of twenty 
© one years, that then and in either of the ſa 
© caſes ſo happening, the ſaid term ſhall ceaſe 
determine and be void; any hin _ 

-nding, 


Provided alſo and it is hereby further deck 


rc 


Inkants, Ideots. 
« red and agreed, that it ſhall and may be lawful 
to and for him the ſaid AH. B. during his life, 
« and after his death for the ſaid J. his intended 
« wife, during her life, in caſe the ſaid intended 
marriage ſhall take effect, by any writing or 
« writings, under his or her hand and ſeal re- 
« ſpectively, atteſted by two or more credible 
« witneſſes, to make any leaſe or leaſes, demiſe 
« or grant, of all or any part or parts of the ſaid 
* and lands, to any perſon or perſons 
« whatſoever, for the term of twenty-one years, 
© or for any term or number of years, not ex- 
© ceeding twenty-one years, ſo as ſuch leaſes, 
« demiſes or grants for years be made to com- 
« mence and take effect in poſſeſſion within one 
year after the date thereof; and ſo as upon all 
and every ſuch leaſe or leaſes, demiſes or grants 
to be made by the ſaid A. B. and 7. his in- 
« rended wife reſpectively, there be reſerved 
© payable yearly, during the continuance thereof, 
the beſt and moſt improved yearly rents, 
« which at the time of making thereof, can or 
may be gotten for the fame z and ſo that in 
every ſuch leaſe or leaſes there be contained a 
© clauſe of re-entry for non-payment of the rent 
« or rents thereby reſerved ; and ſo as the leſſee 
and leſſees, to whom ſuch leafe and leaſes ſhall 
© be made, do ſeal and deliver counterparts of 
« ſuch leaſe and leaſes. And the ſaid A. B. for 
© himſelf, his heirs and aſſigns, doth covenant 
and grant to and with the faid C. D. E. +. 
© and G. H. their heirs and aſſigns, that the ſaid 
meſſuages, lands, tenements, hereditaments 
and premiſſes above-mentioned, ſhall and may 
© from henceforth, for ever hereaftcr, be, re- 
© main and continue to, for and upon the ſe- 
© yeral uſes, intents, truſts and purpoſes, and 
24 under 
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© under and ſubject to the ſeveral limitations, 
« proviſo's and agreements herein before ment 
© oned and expreſſed, concerning the ſame, ac. 
* cording to the true intent and meaning of 
© theſe A : And alſo, that he the ſaid 4 


B. and his heirs, and all and every other per. 
* ſon apd perſons and his and their heirs, any 
p hind hettg or claiming in the ſaid meſſuages, 
© lands, tenements and premiſſes above-menti. 
© oned, or any part thereof, by, from or under 
him, them or any of them, ſhall and will, 2 
© all times hereafter, upon the reaſonable requeſt 


_ © of the ſaid C. D. E. F. and G. H. their heir 


and aſſigns, make, do and execute, or cauſe or 
procure to be made, Sc. all and every ſuch 
© further and other lawful and reaſonable grants, 
© acts and aſſurances in the law whatſoever, for 
the further, better and more perfect granting 
and aſſuring of all and ſingular the ſaid meſſy- 
ages, lands, tenements, hereditaments and 
* premiſſes above-mentioned, with the appur- 
© tenances, to and for the ſeveral uſes, intents, 
* truſts and purpoſes above declared, limited 
and appointed, and according to the true intent 
and meaning of theſe preſents, as by the ſad 
C. D. E. F. and G. H. and their heirs, or ther 
* or any of their counſel learned in the law, ſhall 
© be reaſonably deviſed, or adviſed and requi:- 
red. And further, it is covenanted, granted, 
concluded and upon by and between 
the ſaid parties to theſe preſents, and the true 
meaning hereof alſo is, and it is hereby ſo de- 
clared, that all and every fine and fines, reco- 
very and recoveries, aſſurance and afſurances, 
conveyance and conveyances in the law what- 
ſoever already had, made, levied, ſuffered, ex- 
ecuted or acknowledged, br at any time here- 


"as 


6 alter 


* 
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after to be had, made, c. of the ſaid meſ- 
* ſuages, tenements, lands and premiſſes above- 
mentioned, or any part thereof, either alone, 
* or jointly with any other lands, tenements or 
* hereditaments, by or between the ſaid par- 
« ties to theſe preſents, or by or between them, 
© and any other perſon or perſons, as for and 
concerning all and ſingular the ſaid meſſuages, 
lands, tenements, hereditaments and premiſ- 
© ſes above-mentioned, and every part thereof, 
© with the appurtenances, fall be and enure, 
and ſhall be adjudged, eſteemed and taken to be 
and enure to and 197 the ſeveral uſes, intents and 
purpoſes above-mentioned, limited, expreſſed 
© and declared, according to the true intent and 
meaning of theſe preſents, and to and for no 


* other ule, intent or purpoſe whatſocver. In 
© Witneſs, &c.“ 


Firm of a marriage ſettlement of South-ſea 


flock, 


* THIS Indenture tripartite, made, &c. Be- 
tween A. B. of, &c. of the firſt part, C. 
D. of, Sc. of the ſecond part, and E. F. G. 
H. and J. K. of, Sc. of the third part. Whereas 
* a marriage, by God's permiſſion, is intended 
* ſhortly to be had and ſolemnized between the 
* ſaid 4. B. and C. D. with whom the ſaid A. 
g. is to receive a conſiderable marriage porti- 
* on: And whereas the ſaid A. B. is inntled to 
the ſum of 2000 J. capital ftock in the ſtock 
* of the governor and company of merchants 
* of Great Britain trading to the South Sea, com- 
* monly called S- Sea ſtock : Now this inden- 
* ture wwitneſjeth, that in conſideration of the ſaid 
intended marriage, and to the intent that the 

* fad 
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© ſaid ſtock, and the dividends and profits there 
© of, may be ſecured and applied upon the truſts, 
and to and for the uſes, intents and purpoſe, 
© hereafter mentioned; he the ſaid A. B. doth 
for himſelf, his heirs, executors and admini. 
« ſtrators, covenant, promiſe and agree, to and 
© with the ſaid E. F. G. H. and J. K. their exe- 
© cutors and adminiſtrators, that he the ſaid 4 
B. ſhall and will within one and twenty days 
© next enſuing the date of cheſe preſents, in due 
form, well and ſufficiently transfer and aſſign 
© in the books kept for that purpoſe, the ſaid 
© ſum of 2000 J. South-Sea ſtock to the ſaid E. F. 
© G. H. and F. K. their executors, adminiſtra. 
© tors and aſſigns. And it is hereby declared, 
concluded and agreed, by and between the ſaid 
parties to theſe preſents, that the faid ſtock, 
© when ſo transferred and aſſigned, and all the 
* dividends and profits thereof, ſhall be and re- 
© main in the ſaid E. F. G. H. and 7. K. their ex. 
«* ecutors, adminiſtrators and - aſſigns, upon and 
under and ſubject to the ſeveral truſts, uſes, in- 
< tents, purpoſes, conditions and ements 
herein after expreſſed, (that is to ſay) In ruf 
© for the ſaid A. B. his executors, adminiſtrators 
and aſſigns, until the ſaid marriage ſhall be 
© ſolemnized ; and from and immediately after 
the ſolemnization of the ſaid intended marri- 
age, then that they the ſaid E. F. G. H. and 
F. A. their executors, adminiſtrators and aſſigns, 
© ſhall permit and ſuffer the ſaid A. B. and his al- 
ſigns, during the term of his natural life, to 
© have, receive and take, to his and their own 
proper uſe and behoof, all the dividends, in- 
« tereſts and other profits, which ſhall, during 
© his life, accrue, ariſe or be made by or from 
the ſaid ſtock, or any part thereof; and from 
and immediately after the deceaſe of _— 

B. 


e 
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«© 4, B. then and upon truſt, (in caſe the ſaid 
C. D. ſhall ſurviye the ſaid A. B.) to permit 
and ſuffer the ſaid C. D. and her aſſigns, du- 
© ring the term of her natural life, to receive and 
© take to her and their own proper uſe and be- 
© hoof, all the dividends, intereſt, c. And 
upon this further truſt and confidence, that 
they the ſaid truſtees, their executors and ad- 
© miniſtrators, ſhall and do, after the deaths of 
© the ſaid A. B. and C. D. transfer, aſſign, pay, 
© apply or diſpoſe of the ſaid ſtock, and the di- 
© yidends, intereſt and other profits thereof, unto 
© and amongſt all and every the ſons and daugh- 
© ters of the ſaid AJ. B. on the ſaid C. D. begot- 
© ten and their children, in caſe any of them 
© ſhall be then dead leaving iſſue, in ſuch parts 
and proportions, and at ſuch time or times, 
and in ſuch manner as the ſaid A. B. by his laſt 
© will and teſtament in writing, or any other 
* writing duly executed, ſhall limit, direct or 
© appoint the ſame ; and in default of ſuch li- 
* mitation, direction and appointment, then un- 
© to and amongſt all and every the ſon and ſons, 
daughter and daughters of the ſaid 4. B. on 
© the fad C. D. lawfully to be begotten, as afore- 
* faid, and the children of ſuch ſons and daugh- 
* ters, (in caſe any of them ſhall happen to be 
dead leaving ĩſſue) in equal ſhares and porti- 
* ons, equally to be divided among ſuch chil- 
* dren, i there be more than one, and if but one 
* child, then wholly to that one. And upon this 
further truſt and confidence, that in caſe the 
* ſaid A. B. ſhall ſurvive the ſaid C. D. and there 
* ſhall be no ſuch ſon or daughter, nor any iſſue 
of ſuch ſon or daughter, living at the time of 
her deceaſe; or if the ſaid C. D. ſhall ſurvive 
the ſaid . B. and there ſhall be no ſuch fon 
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ghter, nor any iſſue of ſuch ſon or daugh. 
ter, living at the time of the deceaſe of the 2 
A. B. and the ſaid C. D. ſhall not then be en. 


ſient of a child which ſhall be afterwards born, 
© then that the ſaid truſtees, their executors and 


.c 


o 
4 
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, . . . 


adminiſtrators, do and ſhall in either of the 
ſaid caſes, (after the deceaſe of the ſaid C. D. 
transfer, aſſign, pay, apply and diſpoſe of the 
ſaid ſtock, ; x vidends, intereſt and 
profits thereof to the ſaid A. B. (if he ſurvive; 
the ſaid C. D.) or the executors, adminiſtrz 
tors or aſſigns of the ſaid 4. B. after the de. 
ceaſe of the ſaid C. D. in caſe ſhe happens to 
ſurvive him as aforeſaid : Provided always, and 
it is agreed and declared by and between all 


the ſaid parties to theſe preſents, that in calc 


the ſaid 4. B. ſhall be minded or deſirous to 
have the ſaid ſtock or any part thereof fold, 
and the money ariſing by the ſale thereof in. 
veſted in any other ſtock or fund, or placed 
out upon any ſecurity, or laid out in the pur- 
chaſe of lands, tenements or hereditaments; 
or to have the ſaid money, after it ſhall have 
been ſo inveſted or placed out, in or upon any 
other ſtocks, funds or ſecurities, called in again 
and diſpoſed of in any other manner, and ſhall 
ſignify ſuch his mind or deſire by writing un- 
der his hand, ſigned in the preſence of two or 
more credible witneſſes; that then the ſaid 
truſtees, their executors and adminiſtrators, 
ſhall accordingly ſell and diſpoſe of the ſaid 
ſtock, or any part thereof, and inveſt, place, 
lay out or diſpoſe of the money ariſing by the 
ſale thereof, in ſuch other ſtocks; funds or ſe- 
curities, or in the purchaſe of ſuch lands or te- 
nements, or in ſuch other manner, as the ſaid 


A. B. ſhall by ſuch writing, or any other wrr 
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« ting or writings, to be ſubſcribed and atteſted 
as aforeſaid, direct, limit or appoint z; which 
«ſaid other ſtocks ſo to be bought with the ſaid 
money, when fo inveſted. or placed out upon 
any ſuch funds or ſecurities, and ſuch lands 
and tenements when purchaſed, ſhall be tranſ- 
© ferred, aſſigned, "conveyed, ſettled and aſſured 
* {and in ſuch manner, as that the ſame, with 
© the dividends, intereſt, rents and profits there- 
© of, may remain, continue, and be applied and 
© diſpoſed of, to, for and upon the ſame truſts, 
© uſes, intents and purpoſes, as the ſaid South- 
* Sza ſtock, and the dividends, intereſt and pro- 
© fits thereof are herein before directed, limited 
© and appointed, to go, be applied and diſpo- 
* {ed of or as near the ſame as may be, and 
that in all reſpects according to the true in- 
tent and meaning of theſe preſents: And it is 
© agreed by and between all the ſaid parties to 
* theſe preſents, that the ſaid truſtees, their ex- 
* ecutors and adminiſtrators, ſhall or lawfully 
may in the firſt place deduct and retain out of 
the ſaid ſtock ſo intended to be transferred or 
' aſſigned as aforeſaid, or out of ſuch other 
' ſtocks, &c. purchaſed, all ſuch ſum and ſums, 
of money, cofts, charges, expences and da- 
* mages which they or any of them ſhall pay, 
* expend, lay out, ſuſtain, or be put unto, for 
* or by reaſon or means of this preſent truſt, or 
any act, matter or thing which ſhall or may 
be done or happen in, about or relating to 
* the execution « 4.49} or touching or concern- 
ing the ſame: And alſo that the ſaid truſtees, 
* their executors or adminiſtrators, ſhall not be 
chargeable or accountable for more money than 
what they or any of them ſhall reſpectively 
and actually receive by virtue of thele preſents, 
* NOT 
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© nor ſhall the one of them be anſwerable 0, 
©: chargeable for or with the act, receipt or de. 
© fault of the other of them, but each for him. 
© ſelf and his own act, receipt or default only , 
and in caſe any loſs; ſhall happen of the ſai 
© ſtock, or the money ng by the ſale thereof, 
© or any part thereof, or of the dividends, inte- 
© reſt or proceed thereof, without the negleg 
or default of = the ſaid truſtees, their ex- 
© ecutors, Fc. or ſome of them, then they the 
* ſaid truſtees, or any of them, their or any 
© of their executors or adminiſtrators, ſhall nor 
© be charged or chargeable with ſuch loſs, or 
© be liable to anſwer or make good the ſame or 
any part thereof. In Witneſs, &c. | 


Articles of agreement on marriage, in na- 
ture of a ſettlement of perſonal eſtate. 


Articles of agreement tripartite, indented, mad, 
concluded and agreed upon, the day of, &c. 
in the year, &c. Between A. B. of, &c. 
of the firft part, E. D. daughter of T. D. 
of, & C of the ſecond part, and the ſaid J. 


D. of the third part. 
WHEREAS a marriage is intended ſhort- 
ly to be had and ſolemnized between 
© the ſaid A. B. and E. D. upon which ſaid mar. 
riage he the ſaid A. B. will be intitled to, and 
is to receive of and from the ſaid 7. D. the 
ſum of 600 1. or the value thereof, as and for 
the marriage portion of the ſaid E. D. Newt 
is hereby agreed by and between the ſaid = 
ties to theſe preſents ; and Firſt, in confide- 
ration of the ſaid intended marriage, and of 


the {aid fum of 600 J. which the {91 4. B. = 


© be intitled to, and is to receive, by and upon 
the ſaid marriage, in caſe the ſame takes ef- 
« feft ; he the ſaid 4. B. for himſelf, his execu- 
© tors and adminiſtrators, doth covenant, pro- 
© miſe, t and „to and with the ſaid 
F. D. 3 adminiſtrators, in man- 
© ner following, (that is to ſay) That in caſe the 
* ſaid intended marriage ſhall take effect, and 
© the faid E. D. ſhall happen to die within the 
© ſpace of five years next after the ſolemnization 
thereof, having no child or children living at 
© the time of her deceaſe, and he the ſaid A. B. 
© ſurviving her; that then the ſaid A. B. ſhall 
' and will pay or cauſe to be paid unto the ſaid 
7. D. his executors, adminiſtrators or aſſigns, 
the ſum of 200 J. part of the marriage por- 
tion aforeſaid, within ſix months next after 
the deceaſe of her the ſaid E. D. ſo dying as 
' aforeſaid. | 
* Item, it is agreed, and for the conſiderations 
* aforefaid, he the ſaii A. B. for himſelf, his 
' executors and adminiſtrators, doth further co- 
* yenant, promiſe, grant and agree, to and with 
the faid 7. D. his executors and adminiſtrators, 
by theſe preſents ; that in caſe the ſaid intend- 
ed marriage ſhall take effect, and the ſaid E. 
D. ſhall happen to ſurvive him the ſaid A. B. 
her ſaid intended huſband, he dying without 
"fue by her, that then the executors and ad- 
' miniſtrators, of the ſaid A. B. ſhall permit and 
' ſuffer the ſaid E. D. to have and enjoy her 
' ings, jewels, wearing apparel, and furniture 
"of her chamber; or if kx ſame, or any part 
thereof ſhall be out of her poſſeſſion, ſhall 
== requeſt deliver the ſame unto her : and 
' alſo, that the executors and adminiſtrators of 
' the ſaid A. B. ſhall and will pay or cauſe to be 
paid 
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B. ſhall pe] — E. et 
© her rings, jewels, wearing, apparel, and il fr I 
: niture of chamber as aforeſaid Ad 3h 2. 1 
q upon reaſonable req neſt in that behalf (hall 3 
o and will account, oY and deliver over. 40 | her 
the ſaid E. D. her En adnpniſt niſtrator Fry 
or alligns, one full or alf -p bart of al a 
© the pe rſonal Aae BER oY. "the alte intendel rob 
funcral, funcral expences bang Ay 
* confidetatibn of 
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ate: and 12 hoer 
5 De a We che laid h 
P. doth, for 2 his ante gen YA. mi 7 
X Hiltpater5,. and agree, band 
6 * 0 and with Boe 7120 2 es s executors 8 * Ty 
initrators, . by the ſe BER - "that aße jr 
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the Witneſs, &c. 


her, as l diet, 
And where the ſame is notorious, 
her credit, doth it at his peril : 
the putting a wife in the 
or news-papers, is no notice 
eee o* perſo- 
notice to particular perſons given by the huſ- 
band will be good, not to be chargeable to them. 
Rel. Abr. 350. Ven. 42. 
If a woman elopes, and the 1 
ubhck notice of it, and declares he will not 
410077 any debrs of hers ſhe contracts; it hath been 
"aid, chat if perſons truſt her afterwards, the 
. Wivſband is not liable to ſatisiy the debt: yet ac- 
- {cording to the opinion ot cluef juſtice Hol, if 
wie run away from her huſband, and contract 
6 Aa debts, 
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PTE .debts, and afterwards- the huſband comes after 


her and lies with her, tho, but for a night, M © . 
that will make him chargeable for the debts f * 
the wife. Sid. 109. Mad. Rep. 124. 6 Al. 13 
A | | 
Where the wife goes away from her huſband, rv 


and. liveth in adultery wich another, ſhe ſha 
loſe and forfeir her dower ; unleis the huſband 15 
of his own free will ſuffer her to cohabit with 
him, and be reconciled to his wife. But to 2 
prove the reconciliation, on ſuch an elopement, , 
lying. together ſeveral nights, at ſeveral places 
it is {aid ſhall not avail; if they are not reſident Wi 
or abiding in one houſe together, Sc. If aſter x 
the elopement of the wife, her huſband and ſhe 7 Ke 
demean themſelves, as. huſband and yite, it 3 . n 
evidence of reconciliation. Dy. 170, 196. n 
If a man grants his wife with her goods to an 
other man, and. the wife by virtue of the grant . 
lives with the grantce during the life of the hu. {Ml ©: 
band, this ſhall incur forfeiture of dower ; for 5 
ſhe lived in adultery, notwithſtanding the grant, h m7 
2:4njl,.435«. Aa Danv, Abr. 662. | 4 it ſh f 
2. Divorce is a ſeparation of two perſons mar: 
ried together, made by law : and there ar Wl d 
many divorces mentioned in our books, but Bi he 4 
they are uſually of two Kinds, i. e. a Menſa & 
Thoro, from bed and board; and a Vincula M- teld, 
trimonii, trom the very bond of marriage. C. - 10 | 
Lit. 235. | | : 
The "divorce a Menſa & Thero diſſolves not 22 
the marriage; ſor the cauſe of it 18 ſubſequent, p 
and ſuppoles the marriage to be lawful ; it _may u 
| be by reaſon of adultery in either of the parties, I Aude 
tor cruelty of the huſband, Ec. and as it doth how, 
| not, diſſolve the marriage, ſo it debars, not the Ack 
woman of, her Gower; nor baſtardizes the iſſue; I band's 
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or makes void any eſtate for the life of . huſband 
and wife, Fc. A woman under this divorce 
may ſue her huſband in her own name for ali- 
mony, and others by her next friend, . The 
divorce a Vinculo Matrimonii abſolutely diffolyeth 
the marriage, and makes it void from the be- 
ginning, the cauſes thereof being precedent to 
the marriage; as precontract with ſome other 
perſon, conſanguinity or affinity, impotency, 
Sc. On this divorce, dower is gone; and if 
by reaſon of precontract, conſanguinity or affi- 
nity, the children begotten between them are 
baſtards. Co. Lit. 235. 3 Lift. 89. 2 Inji. 93. 


7 Rep. 43. | ; 

In theſe leſt kind of divorces, the wife, tis 
ſaid, ſhall receive all again that ſhe brought with 
her, becauſe the nullity of the marnage ariſes 
through ſome impediment, and the goods of 
the wife were given for her adyancement in mac- 
nage, which now ' ceaſeth : but here it is where 
the s are not ſpent, and, in caſe the huſ- 
band gives them away during the ceverture, 
it ſhall bind her. If ſhe knows her goods un- 
ſpent, ſhe may bring action of detinue for them; 
and for money, Fc. which cannot be known, 
he muſt ſue in the ſpiritual court: by this di- 
Yorce an eſtate-tail of baron and femme, it has been 
held, may be extinct. Dy. 62. Nes. Abr. 675. 
Cab. 18. WW 

If after divorce a Menſa & Thore, either of 
the parties marry again, the other being living, 
ſuch marriage is merely void; and as in this cate 
the marriage continues, marrying again hath been 
aWudged within the ſtatute 1 Jac. 1. of felony ; 
where a woman was ſo divorced, and inhibited, 
dy the ſentence not to marry during her huſ- 
band's lite: On a divorce 4 Viuculo Malrimonii, 
| A a 2 | tho 
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again; and in divarces 


the parties 
for Zul . l bits of of parliament have al 
lowed the ut Fon party to marry again. 2 Len. 


173. Cro. Car. 333. 

If a, marriage is voidable alvorts yet if 
the huſband dies before any divorce, the wife 
de facto ſhall be endowed : and where there is x 


divorce, the children of a ſecond marriage may 


inherit until the ſentence is repealed. Sentence 
of diyorce muſt be given in the Spiritual Cour, 
in the life of the parties, and not afterwards, 
but it may be repealed there after their deaths, 
2 Leon. 207. | 

. Where any perſons married do ct 
WF on, the former husband or wife i 


alive, it 1 N but if a husband or wife ar 


abroad bead ſea, Sc. ſeven years, the one 
not knowing the other to be living ; or there be 
a divorce of the husband and 2 45 they ar 
excepted our of the act. As the latter Having 
makes this crime; if the firſt marriage were be. 
yond ſea, and the ſecond in England, the party 
may be indicted for it here: though if the fir 
marriage be in England, and the latter beyond 
fea, the offender cannot be indifted there. Sta, 
* c. IT. Sid. 171. H. H 


rent, or defi be 
11 td s 5s es hs fone, if 
taking be againſt her will, though the ode. 
2 — her conſent. And not only the taken, 
rocurers, abetters and receivers of the 
ore the fact, ſo taken away, know 
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ing the fame, ſhall be deemed principal felons 
Taking 


3 H. 7. c. 2. 39 Elz.c. g. 
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ſtody and — 1 92 will of che father, guar- 
dian, Cc. b offender ſhall ſuffer fine and im- 
nment. And an Information ſhall lie for 
educing a young man or woman from their 
ts, 2gainft their conſents, in order to marry 
them, Fc. Sial. 483. & M. c. 8. T. Reym. 
Mile court granted an information for taking 
away 4 na/ural 8 70 under 16, under the 
care of her putative father; being of opinion it 
or iy within ſect. 3. of this ſtatute, 2 Sira. 
1102. 
1 hall conchude this chapter with the laws 
and ſtatutes relating to the pe titles of, 


1. Baſtardy. Idecots. 
+ o 8 ; Heads. $7 4. Lunaticks. 


1. Baſtardy 11 a defect of birth, objec- 
HY to one born out of wedlock : for a baſtard 
he that is born of any woman not married, ſo 
14155 father 38, not known by the order of 
3 and. therefore he ſhall not be heir, or of 
15 to any perſon; he being the firſt of his 
. 5. 5c nr ſha he have heirs, but of his, own 


A woman js with child by a man, who : ter- 
wards marrics her, and then the child is born 
this child is not a baſtard: but if a man hath iſſue 
by a woman before marriage, and after they marry, 
the iſſue is a baſtard. by our law; but legitimate 
by the civil law. In cafe one marries a woman 
hy fly big with child by another, and within 

dee days after ſhe is delivered, in our Izv the 
ue is no baſtard ; tis otherwiſe by the ſpiritual 

A a3 law: 
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lay; ang whery: a child is b Ain a day after 
marriage, between parties o 1 5 
be. no apparent impoſſibility 12 ha jo huſband 
ſhould be che father gf 1 b the child is not a ba- 
ſtard, but ſuppoſed to be the huſband's, child, 
2 Inſt. 96. Deanv. Abr. 729. Rl. abr. 358. 
Woe if the huſband be but eight or nine years 
of age, or if he be within the age of fourteen, 
the iſſue is a baſtard : ſo where a huſband is 
gelt, or hath loſt his genitals, Sc. which ſhews 
an impoſſibility ta get a child; but it mult be 
by ſpecial matter, By the Common, Law, if 
the huſband be within the four ſeas, ſo that by 
intendment he may converſe with his wife, and 
the wife hath iſſue, the child will not be a ba- 
ſtard: but he is a baſtard who is born of a wo- 
man when her husband is over ſea, at and from 
the time of the begetting to the birth of ſuch 
child. Where a woman lives in adultery with 
another, her children by ſuch other are baſtards; 
for they are born out of the limits of matrimo- 
ny; though if husband and. wife conſent to live 
ſeparate, the children born after ſuch ſeparation 
ſhall be taken to be legitimate, and not baſtards, 
becauſe the acceſs of the husband ſhall be pre- 
fumed. Iſſue of a ſecond wife or husband, the 
firit being living, is a baſtard, Co. Lit, 244 
Dans. Abr. 729. Salk, 122. 2 Salk, 483. La. 


Kaym. 395. Carib, 469. 2 Stra, 925, 940. 


Audr, 9, 2 Stra, 1076. Andr, 8. Andr. 10, 
SV. Cef, 235, 2 Sg. Cafe 286, pl. 175. 3 Will 
Rep. 276. Forteſe, Rep. 315. 11 Med, 106, 2 
Burn, 4:0. 123. 

It hath been held, that if a woman hath a 
child forty weeks and cight days after the death 
of her husband, it ſhall be legitimate; the law 


having appointed no exact certain time 1 er 


""iifante, "Ibrots. 359 | 
birth of legitimate iſſes. And here, if - | 
man great with child by a former huſband, ſhall 1 

another man after his death, the child 1 
hall be the lawful child. of the firſt, huſband ; 1; 
bot H the Woman be privily with child, it man . 
belong to the ſecond Fulband. Where any wo- | 
man ſays the is with child by a deceaſed hutband, ö 
ald with-holds lands from the heir, a writ Yeatre 
in/p1ei2nd5 is to be granted to ſearch her, and 

it by a jury of women : and if it be found, i 
ſhe mall be kept in cuſtody till delivered, Sc. 9 
Dore. Abr. 721. Sce 2 Will. Rep. 593. Mae: 
U N 0, ee eee | 
"Baſtards having gotten, names by reputation, 4 
may purchaſe by ſuch names to them and their 1 
heirs : and a limitation to them when 7» er, and | 
known, is good, but not before they are born: 
they may not take by the name of iſſue, which 
muſt be lawful; nor ſhall a ule be ried to ſuch 
a reputed ſon, c. Special baſtardy is triable 
by the country, in the temporal courts : -but ge- 
neral baſtardy, whether a,perſoa is a baſtard or 
not, and was born in lawful matrimony, Se. 
upon ſome queſtion of inhericance, is try'd by 
the biſhop's certificate; after iſſue joine in & 
court of law, it is to be tranſmitted to the ccc 
liffical court, to be examined and certified, Cc. 
But the judges ſhall not award a writ to the or- 
dinary. to certify baſtardy, till proclamation ig 
ſued for all perſons having intercit therein to 
make their objections before him ægainſt the 
party, Sc. Co. Lit. 3. 6 Rep, 63. D 
374. Hob, 117, Kitco. 64. Sal, g. II., 6. 
. TI. | | wore 
Buy ſtatutes the two next Juſtices of peace 
may take order for puniſhing of the mother an, 
father of a commoa baſtard, and for relief of 
Po Aa +4 the 


3” a. Fs 


Ot K e 


the pariſh 8 weekly: p 

S6. an the 92 — mother: not 
the onder, mall ber: 1 And be 22 
baſtard. child is born, —— may ſeize 


goods of tlie reputed! father and mother, to ii. 


charge the par: the juſtices are to: ſend kd 
women, 8 * pram; 7 uy Houſe bf cor 
rection ; but perſons able to keep them-areac 
withidethe Mae z and a mother diſcharging the 
pariſh: ſhall: not be puniſhedl. It is -bſteemid 
murder to conccal the death. of a baſtard chi, 
when born alive. Stet. 18. Eliz. r. g. ½ Fac 
c. 13 14 Car. 2. c. 12. perpetuated 
12 Amn. Sg. 1c. 18. 2 Ld. Kam. 858. 3 
Salk. 66. 21 ng a . inte! 438. 
H. H. P. C | 
2. An infant is a perſon andes ths of 21 
years ihrs - yoid 
or voidable. C. Lit. 111. 
If an infant and ſell 4nd e 
dented and inroll OI: and where 
ſuch infant makes a feo t, he may enter 
and avoid it; and if he dies, his heir may enter, 


Sc. An infant makes a deed, and delivers it 
he afterwards deliver it 
age, this ſocond delivery and 


within | 
again when at full 
deed are void ; for the deed:muſt- take effect 
from the firſt delivery. All gifts and grants, 
£&t,of any infant, which do not take effect by 
delivery of his hand, will be void; and if made 
to take effect by delivery of his own hand, are 
voidable by himſelf and his heirs, and thoſe who 
ſhall. have his eſtate, But if an infant make a 
_ — Soren and after his coming of age 

he accepts the rent ; by this the voidable leaſe 1s 
made good. 2 Inft. 673. Co, Lit. 247. 3. 
21 35. 8 Rep, 43. 
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10 Infants, dent 


An infant may purchaſe land, intended: 
for his benefit; but at his full age, he may ei- 
agree” to and confirm it, or wave or dif." 
to it; and if he not when at age, 
hers, after him may diſagree, :: a Jeaſe- made 
t may be ayoided, by waving: the 
Wü t the rent. day. '» Infants ought not toy 
tx received to levy fines' of lands; bur if t 
vt admitted, twill be and 


% 
I 


whether the eſtate come by grant or deſcent, are 
binding to infants 4 and laches ſhalt prejudice an 
mant, if he preſents not to a» church in fix 
months, &c. C. Li. 25 255 380. ro. yy 
3 24 3\i&4 A 
* 3 inco bond? 6 Fo 
be of full age ; thoug he may\as dit = by 
ing eds A he may be indicted for a chat. 
Avinf nt may voluntarily bind himſelf appren- 
tice 3 but his bond for ſervice ſhall not bind him: 
be may bind himielf to pay for neceſſaries, as to 
ating, drinking, apparel, Fe Though an in- 
ſnt is not obliged i: to pay for cloaths"except it 
be averrod to be for his on wearing, and that 
they were convenient and neceſſary for him top 
gear, accarding to his. eſtate. Money laid aur. 
for neceſſa ries or an infant hath been allowed 3 
men money lent for that purpoſe hath not: che 
infant may buy, but cannot borrow money to 
buy neceſſaries; for che law will not truſt him 
mth money; bur at the peril of the lender, 74 
mult ſee ir thus laid out. 2 oy 479. 
* 483. Cra. Jac. 560. 7. fer bt 
386. 10 Mel. 66. 12 744 15 
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ct irticge, Baifardy, 
In the profecutipn of actions, an infant is t9 
ſue by Prorbein Amy, or guardian; but always 
defend by guardian; and he is not to appear hy 
attorney in his own right, If an infant, Ge 
commit a treſpaſs againſt the perſon or poſle. 
fion of another; he muſt anſwer for the damage 
in a civil action: but, infants, under the age of 
fourteen years, are not generally puniſhable for 
cfimes ; although if they are of that age, which 
is of the age of diſcretion, or under thoſe years, 
having maturity of diſcretion, they may be pu. 
niſhed as felons. Co. Lit. 135. 2 Saund. 112. 
le- time, or by will, 
may diſpoſe the cuſtody of his infant child un- 
der twenty-one years of age, and not married, 
during the minority, to any perſons, not popiſh 
recuſants, he thinks fit; who may maintain ac. 
tions of treſpaſs, Ec. againſt unlawful takers 
away of ſuch children, and take into cultody 
their lands. A guardian in ſocage at Common 
Law not thus appointed, continues till, the mi. 
nor accompliſhes the age of fourteen years; and 
then he may chuſe his guardian before a judge at 
his chamber, or in court, or in chancery : and 
theſe guardians ſhall make no waſte, or ale (f 
the inheritance, but keep it ſafely for the heir; 


they are to take the profits of the minor's lands 


St. to his uſe, and on accounting for the ſame, 
ſhall have allowance of coſts and expences; and 
if they are robbed, &c. without any default or 
negligence, they ſhall be diſcharged thereof. S, 
12 Car. 2.c. 24. Lil. Abr. 655. 2 Lev, 262. 

Co. Lit. 89. 8 
Where there hath been ſome doubt of the 
ſufficiency of a guardian to an infant, the chan- 
cery hath required ſecurity to be given: and ac- 
don 


(ing m 


power 
poſſel 
tenen 
ſoeve 
| count 
or m: 
ſet th 
iucs 
ngefit, 
 kereb 


Ft: 
' kaid-) 


' pron 


3. 
a natrut 
deve _ 1 
ling 
tun; 


.4 Infants, Ideots. 7 
vn. of account lies; againſt, executors, Ac. of 


guargans. ., 2 Moa, 177. 4 Ann. c. 16. 


rm M a common election of a guardian by 
i nl ; * : ny SEP , 


a mmor. 2 


K N o W all men by theſe preſents, That I 


A. B. ſon and heir of T. B. of, S. Eſq 
ceceaſed, being now about the age of ſeven- 
teen years, Liar clected and choſen, and by 
theſe preſents, do clect 2nd, choole C. D. of, 
Ec, gentieman, be gyardian of my, perſon 
and eftate, until I Hall attain the age of twenty- 


one years; and I do hereby promile to be ru- 


ed and governed by him in all things touch- 
(ing my welfare; and I do authorize and im- 
' power the ſd C. D. to enter upon and take 
poſſeſſion of all and every my meſſuages, lands, 
tenements, hercditaments and premiſſes hat- 


' ſoever, ſituate, lying and being in, Ge. in the 


county of, Sc. or elſewhere, whereunto I have 
* or may have any right or title, and to let and 
get the ſame, and receive and take the rents, 
Aucs and profits thereof, for my uſe and be- 


' nefit, _ during the term aforeſaid; giving and 
hereby granting unto the ſaid C D. my full 


power in the ſaid premiſſes, and whatſoever 
de ſhall lawfully do or cauſe to be done in the 
aid premiſſes, by virtue hereof, I do hereby 
* promiſe to ratiſy and confirm. In Witneſs, &c. 


3. In ideot is uſed in our law for one who is 


a ratural fool, from his birth: and the king ſhall 
he, the cuſtody. of the lands of an 1deot, ta- 
king che profits during his life, without com- 
tung waſte, and finding him and his family 

| | 88 
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neceſfaries;, and after his death, ſhall. render th 
lands to the right heir. This is by ſtatute, a, 
by the common law the king ſhall alſo have thy 
cuſtody of the . and chattles of ide 
2 ter office found, Oc. 17 Ed, 2 6 f 
ol 

But where a perſon hath once underſtanding 
and becomes a fool by chance or forme 
the king ſhall not have the cuſtody of him : 
if one have ſo much knowledge, as to meafur's 
yard of cloth, number Dee; or right! 
name the days of the week, he ſhall not be 
accounted an ideot by the laws of the realm. 0 
a writ returnable in chancery, ,one may be ex; 
mined whether ideot or not; and there is a vrt 
Tdiota inquirendo vel examinands, directed to the 
ſheriff to call before him the party repreſent: 
to be an ideot, and examine hitn nd 
by ajury whether he be of ſufficient unden 
ing to manage his eſtate, and to certify the ſame 
into 277 chancery : after , which he may be cn. 

mined by the lord chancellor. 4 Bp. 24. 7 
Rep. 31. N. F. B. 232, 233: 

By his 8 the king hath the lad 
from the time of the inquiſition, and tis ſaid, 
the ſole intereſt in W the eſtate of an ide 
but not of a luna he uſe of the ideot's 
lands is in the but the frechold is in-the 
ideot: if he alien the land, the king may haye 
a ſcire facias againſt the alienee, and reſeiſe the 
ſame into his and the inheritance ſhall h 
veſted in the. ideot ; though this muſt be ati 
he iy is found 75 0 to be an dect. A 


. underſtanding are " incapabh 
to make a la deeds, and com 
FFFances are voidable, or may be made void: 


2 IT 
1515 
8 
8 


2 but 


Infants Ideste. 

4 2 05 do concerning 1 Sc. in 4 
of record, ſhall- bind © therriſelves, and all 
— elaiming under them. If an ideot con- 
mcts matrimony, it ſhall bind him ;/ and ideors 
dall de hound to Yor Dees tes, in the 
— manner as ii a diſcent may take 
may an entry of an dert, Sc. Though where 
u heir is ideot, any man make a tender 
fr him ; and ideots, Sc. © not to be pro- 
beured for any crime; becauſe they want know- 
age to diſtinguiſh good and evil. Co. Lit. 
1 4 ' Rep, bs) 2 Inft. 483. Rot. Abr. 

N. 3 . 08. 


An ideot cannot appear by anomer + when when 
he ſues or "defends: any action he 


in perſon, and Ne foie u w be in his name, bot 
flowed by others. 2 Sid. 112, 333. 

4. A lunatick is defined to be & pern who 
b ſometimes of good and ſound memory and 
underſtanding, and ſometimes not: and fo long 
he hath not underſtanding, he is nan compos 
ni, A commiſſion of lunacy ſhall iſſue out 


reer 
wide, Sc. Dy. 25. 

"ſt is ordained: by ſtatute, that thi ſhall 
provide that the lands of lunaticks be fafely pre- 
tryed, and they and their families maintained 
by the ; and the reſidue ſhall be kept for 
their ban be delivived"to'them' when thiy 
eme to their right mind, the king taking no- 
ing to his 0wn ſe, Oc. Here the king hath 
ip of the lands of lunaticks; but 
ä — — and the 
guardian of a lunatick is accountable to him, 
de erecutors, £0, As à lunatick may recover 
Gs underſtanding, and have diſcretion — 


i chancery, to examine whether the perſon be 
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Of Marriage, Baſtardy, 

to govean himſelf and his lands; therefore t 

king ſhall not have the cuſtody of him and h; 
1a for after he hath ered hi memo 
he is to have his eſtate at his own diſpoſal. $1 
17 Ed. a. 4 nõοιν A RP. 12 
By the antient Common Law, a 
madman may be kept in priſon, till he recover 
his ſenſes: lunaticks or madmen wandering may 
be apprehended by a juſtice's watrant, and lock. 
ed up and chained ; or be ſent to their laſt leg; 
ſettlement, Sc. A lunatick without memory 
underſtands not what ke does, ſo that he canng: 
lawfully promiſe or contract for any thing: 
Every deed made by a lunatick, who is en con- 
pos, is voidable ; and his deeds may be avoided 
by his heir, except he levy a fine, or do ay 
other act of record, c. But the deed of a lu. 
natick ſhall not be voidable by himſelf ; he {hal 
not be. allowed to work his own diſability, by 
making himſelf a madman. © Co. Lil. 247. 4 
Rep 126. Stat. 17 Geo. 2. r. 86. 

In criminal caſes, the acts of a lunatick ſhall 
not be imputed to him; unleſs he kill, or offet 
to kill the king, when by our old books he may 
be guilty of treaſon ; but this is now contrade- 
ted: and iris ſaid, if one who has committed a 
capital offence, become lunatick, and non comtu 
before conviction, he ſhall' not be tried, and if 
after conviction, that he ſhall not be executed 
Though if a perſon feigns himſelf mad, and re- 
fuſes to anſwer for a crime, he ſhall be taken 
as one that ſtands mute, Cc. Co. Lit. 247. 3 
Int. 46. Hawk; Pl. Cr. 2. Hale Pi. Cr. 10. 
- If a lunatick ſue an action, it muſt be ſued in 
his own name; and if an action be brought 


- - 


4 . 
a. „ * „0 — 


againſt a lunatick, he is to appear by * 


«7, Jnfavts; Jdeats 1 
if of full age, and by guardians if he be under 
ge. Co. Lit. 135 | 
Ideots and lunaticks ſeiſed of eſtates in truſt, 
Ec, by order of the chancery may make convey- 
aces thereof. Sa. 4 Geo. 2. c. 10. may ſur- 
render leaſes in Chancery or Execbequer, in order 


— prenew the fame. Sat. 29 Geo. 2. c. 31. 

may | Ro are wing $90) 75 | 

TT . —— = 

wyH Of the Liberty of the ſubjeß, Magna 

2 Charta, and other Statutes. 

— — — — 

def Ho be bells pz 6 

ap ate of Magna Charta, or the Great 

lu. Cre made. in the ninth Year of King 

hall Henry 3. I 4 SS, + 

b 799, 

' LJ ENRT, by the grace of God, king of 
England, lord of Ireland, duke of Nor- 

ul © 1922 dy and Gian, Sc. To all archbiſhops, 

fer biſbops, earls, barons, ſheriffs, provoſts, of- 


ficers, and to all bailiffs, and other our faith- 
ful ſubjects, who ſhall fee this preſent charter, 


| 2 greeting + Know you, that we unto the honour 
+; © of med oe God, and for the ſalvation of 
dhe ſouls of our progenitors and ſucceſſors, 
d. kings of England, to the advancement. of holy 


church, and amendment of the realm, of our 
mere and free will, have given and granted 
* to all archbiſhops, biſhops, earls, barons, and 
"all freemen of this our realm, theſe liberties 
following, to be kept in our kingdom of Eng- 
* land for ever. 


CHAP. 


— 


LE C HA FP. . 


© « Firſt, We bare granted ta. God, and, 
© this our nt charter, have confirmed be 


© and our heirs for ever, that the church of By. 
© lad 
: 


b ar liberties inviolable. We have grant. 
alſo, and given 
realm, for us 
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Wh Hat th Sh 


env ft. | 
he yy: an * d. 2 | 


SBR NET 


being La On 
th 0 A Lag 15 Mt OE. his land 
hall remain in the keeping of his EY unto 


the term aforefai.* 4 A H 


e FAP V. A1 
Nase en l 0 ay quardion in ward's 


x d ant dun ob — 2 


* 5p i ld * th ar OY 
not take of. the lands. 
alonable Aſſues, reaſonable . 

0 Meidnable ſe ri and that 
ut: elfruftion "and waſte of his men and 

. And if we commit the cuſtody of 
Ne eh End 10 the ſheriff, or to any uber, > 
— 12 0.15 anſwerable. unto us for the iſſues of che 
ame Tand, and he make deſtruction ar. "waſte . 

- thoſe things that he hath in cuſtody,” we 

will take ” 4 him amends and recompence 
therefore. And the land ſhall be committed 


to two lawful and diſcreet men of that fee, 
F el B b * who 
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0 houſes, penn warrens 11 mills and othet 
b the land : and he ſhall deliver ! 
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Ot the Liberty at the Subjet, 

© who ſhall anſwer unto us for the iſſues of the 

* ſame Jand, or unto him whom: we will aſſign, | 
* Andif w e y man the cultth 22) 
© of any land, and he make therein de. 4 0 
« Aruction as wet be teal loſe the ſame cu- 


6 and then it ſhall be aſſign'd to tro - 
e lech 
e in Ilee manger ſhall be anſwerable to us, x * 
S E 2 25 T 
Q81125AR! 5 7 
ds IS \ th 
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Paten I Den "the. Oe of thi 
A cas at . 


The . ſo long as he hath the cuſtod 

« of the land of Te e heir, ſhall keep up the 
rtait e ſame lands, with thi 

the heir, when he cometh to his full age,: 
his land ſtored with ploughs, and all oth 
& . at the leaſt as he received it. All thel 
things ſhall be obſerved in the cuſtody « 

* archbiſhopricks, biſhopricks, abbies, priotie 
* churches and dignitięs vacant, which petit 
to us; 3 that ſuch. act Ea 


CHAP. VI. 


Heirs to be married without diſparagement. 
And heirs mall be married without any dl 


 parageiment.” 


CHAZ! 


er of the Sub y d. 


AD vn: 


/ ci a! bave her marriage en cad 
Neu 2 be _ 5 — 


lag e er de death of her huſband, 

i without any difficulty, ſhall have her marri- 

« age, and her inheritance : and ſhall: give no- 
© thing for her dower, marriage or inheritance, 
© which her huſband and ſhe held d the day of the 
death of her huſband. And ſhe ſhall tarry in 
the chief houſe of her huſband, by fortpndays 
after the death of her huſband ; within which 
time her dower ſhall be aſſigned her, if it 
it were not aſſigned before, or that the houſe be 
{2 caſtle; and if ſhe depart from the caſtle, 
then a competent houſe ſhall be forthwith pro- 
© vided for her, in the which ſhe may honeftly 
dwell, until her dower be to her aſſigned, as 
is aforeſaid ; and ſhe ſhall have in the mean 
time her reaſonable eſtovers of the common. 
And for her dower ſhall be aſſigned unto her 
the third part of all the lands of her huſband, 

' which 4. his, during the coverture; except 
ſhe were endowed of leſs at the church door. 
No widow ſhall be diſtrained to marry herſelf: 
Nevertheleſs ſhe ſhall find ſurety that ſhe ſhall 

not marry without our licence and aſſent, (if 
' ſhe hold of us); not without the aſſent of the 
* lord, if ſhe holds of another." 
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R. oat wa ſureties. 


The jail d London, and other cities F7 town! 
8 confirmed. 


* berties and cuſtoms which it hath been uſed t 


Ol 0 Liberty of the Subjex, 


CHAP. VIB. 


| Hew furelcs ll be charged to the king ] 


5 F We or our bilf all not fee any lad: 8a] 
rents for any long as the preſent 10 
* und chatres ofthe debror do ffi to pi tha 
debt, and the debtor himſelf be ready to {+ | 
* tisfy: therefore: neither hall the pledges of 
« debtor be diftrained, as long | 
debtor is ſufficient for the payment of er 
© Anq&if the principal —— fail in the pay 
ment of the debt, having nothing dere 


< to pay; or will not pay where he is able, but 
pledges ſhall, anſwer for the debt. re 
they will, they ſhall have the lands and rem 
Jof the debtor until they be ſatisfied of t pn... 


* which they before paid for him, except th 
© the debtor can ſhew himſelf to be hoon 


GBA? IX. 


E The Gy of London ſhall have all the old | 


© have, Moreover, , we will and grant, that a 
© other cities and boroughs, towns, and the be 
* rons of the five ports, Ld all other ports, ſhall 
have all their liberties and free cuſtoms, 


C HA 
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zpthe Liberty att the Subjett; 
CH A P. X. 


None ſball diftrain for more ſervice than due. 


No man Hall be diſtrained to do more ſer- 
vice for a Knight's 825 nor for n 1 
nn is due“. 


c CHAP. XI 
3 pleas ſhall not follow the king's court. 


Common pleas ſhall not follow our court, 
but ſhall be holden 1 in ſome * 


. C HAP. XII. 


Mere and before whom affifes ſhall be talen. 4. 
 journment for difficulty. 


Aſſizes of Novel. Diſſezin and of Mortdan- 
gor ſhall not be taken but in the ſhires, and 
after this manner. If we be out of the realm, 
our chief juſtices ſhall ſend our juſtices throu gh 

county once in the year; which, wh 
the Knights of the ſhire, all take the ſaid 
' aſſiſes, in thoſe counties. And thoſe things 
* that at the coming of the aforeſaid juſtices, 
being ſent to take thoſe aſſiſes in the counties, 
cannot be determined, ſhall be ended by them 
in ſome other place i in their circuit. And 
* thoſe things, which for difficulty in ſome ar- 
© ticles cannot be determined by them, ſhall 
be referred to our juſtices of the bench, and 
' there be ended. bil 


Bb 3 CHAP, 
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374 St the Liberty of the Subjex. 
Og, CHAP. XII « fat 
Ae of durrein preſentment. 


Aſſiſes of darrein preſentment ſhall be d 
5. ways taken before our juſtices of the bench, 
6 and there hal be denne 4 1 . 


C HAP. XIV. ' it 
How men of all ſorts ſhall be amerced, and by when in 


A freeman ſhall not be amerced for a ſmall 
© fault, but after the manner of the fault: and 
for a great fault, after the greatneſs theredf, 
* ſaving to him his contentment : and a mer. 
* chant likewiſe, ſaving, to him his mercha-Wil , 
< dize. And any other's villein than ours ſhall ** 
de likewiſe amerced, ſaving his wainage, if e the 
fall into our mercy. And none of the fu 
* amerciaments ſhall be aſſeſſed, but by the oath 
of honeſt and lawful men of the vicinage. 


Earls and barons ſhall not be amerced, but H Th 
© their peers, and after the manner of their d 4 
fence. No man of the chureh ſhall be amerceiſi an- 
after the quantity of his ſpiritual benefice, bull pa 
of his lay tenement, and after the a © ge: 
* his offence.” © on 
*th 
CHAP. XV. * 
- Moking of bridges, and banks. * 
No town nq freeman ſhall be diſtrained . Fu 

c make by banks, but ſuch as of old tin. 
and of ri = been accuſtomed to mah be 


6 tet 


Ok the Li of the ubjeck. 
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C. HA P. XVI. 
Defending of banks. 


No banks ſhall be defended from henceforth 
but ſuch as were in defence in the time of 
king Henry our grandfather, by the ſame places 
and the ſame bounds, 2 were wont to be 
in ba dme. 


[I 


CHAP. XVII. 
OR pleas of the crown. d . 


© No ſheriff, conſtable, er, debe, 
nor any other our bailiffs, ſhall hold Pen of 
. * crown. 


CHAP. XVI. 


The Uu debtor ting, the king ſpall be feſt paid. 


© If any that holdeth of us lay-fee ſhall die, 
and our ſheriff or bathff do ſhew our letters 
patents of our ſummons for debt, which the 
© dead man did owe to us; it ſhall be lawful for 
* our ſheriff or bailiff, to attach and inroll all 
k * the * and chattels of the dead, being found 

in ſaid fee, to the value of the ſame debt, 
f Fo the ſight and teſtimony of lawful men, ſo 
* that nothing. thereof be taken away, until we 


— 


be clearly paid off the debt. And the reſidue 


© ſhall remain to the execu Wir to preform the 
0 ent of the dead. if nothing be 
BDb4A doing 
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arg us, chattles to 

8 of the dead, ſaving to his —— 
+ their reaſonable parts.” 


CHAP. XIx. 


Purveyance for a caſtle. 


| © No conſtable nor his bailiff, hall take con 
or other chattels of any man, if the man be 
EO err e 
© ſhall forthwith pay for the ſame, unleſs that 
* the will of the { 4 was to reſpite the payment, 
And if he be of the ſame town, the price ſhall 
e 


CHAP. XX. 
Doing of 4 % : 


a | 
No conſtable ſhall diſtrain any knight to give 
money for keeping of his caſtle, if he 1 
will do it in is. proper perſon, or cauſe it to 

© be done by r ſufficient man, if he may 
© not do-ithimfelf for a reaſonable cauſe.” And 
if we do lead or ſend him in an army, he ſhall 
© be free from caſtle-ward for the time that he 
* ſhall be with us in fee in our hoſt, for the 
which he hath done ſervice in our wars.“ 


enAE. XXI. 


va of borſes, tarts, and IVY 


No ſheriff nonhailifF of ours, nor any other, 

ſhall takt the horſes or carts of any man to 

. E carriage, except he Pay the old = 
Amit 


Of rheL betty of the Stbjetf. 
© limited. No demeſne cart of any 
pou or knight, or any lord, ſhall be taken 
« by our bailiffs: nor ſhall we, nor our bailiffs, 
* or any other, take any man's wdod for our 
i caſtles, or other our neceſſaries, but by the 
licence of him whoſe wood it is. | 


* 
* 
37? 
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CHAP. EXIL 

Hew long felons lands ſhall be boldes by the Ring. 
© We will not hold the lands of them that be 

' convict of felony but one year and a day, and 


then thoſe lands ſhall be delivered to the lords 
ofthe fe 


CHAP. XXII. 
In what places Wears ſhall be put down," 


© All wears from henceforth ſhall be utterly 
(put down by - Thames and Medway, and thro 
' all England but only by the ſea- coats. 


I what caſe 4 Præcipe in capite ir not grantuble. 


© The writ that is called Precipe in cg hal 
be from henceforth granted to no perſon o 
Fe4 freehold, whereby any freeman may loſe 
his court. a 


* : - 
CHAP, 
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M5 5.3 - T5 116 CHA . XXV. | 
There ſpall be but ane meaſure throughout the realm, 


© One meaſure of wine ſhall be through our 
© realm, and one meaſure of ale and a meaſure 
© of corn, that is to ſay, the quarter of Lond, 
And one breadth of died cloth, ruſſets, 6, 
that is to ſay, two yards within the lifts. And 
it ſhall be of weights as it is of meaſures. 


CHAP. XXVI. 
Inquiſition of life and member. 


Nothing from henceforth ſhall be given for a 
© writ of inquiſition, nor taken of him that pray. 
eth inquiſition of life or member, but jt ſhall 
be granted freely, and not deny d. 


HAP. XVI. 


Tenure of the ing in ſocage, and if nee þ 
knight's ſervice. Petit ſerjtanty. 


© If any do hold of us by fee-farm, or by ſo- 
© cage or burgage, and he holdeth lands of an- 
other by knight's ſervice, we will not have the 
© cuſtody of his heir, nor of his land, which is 
_ © holden of the fee of another, by reaſon of that 
© fee-farm, ſocage or burgage : neither will we 
© have the y of ſuch fee- farm, ſocage or 
* burgage, except knight's ſervice be due unto 
us out of the ſame. We will not have the 
cuſtody of the heir, or of any land, by oc 


caſion 


We f 1 of "A, wie. 
© calion of any petit ſergeanty that man 
N e to pay an — 
« the * 2 1 


N NW 

CH AP. XXVH. 
Unger of law ſhall not be without witneſs. 
No bailiff from henceforth ſhall put any than 
* to his open law, nor to an oath, upon his own 
bare ſaying, without faithful witneſſes brought 
in for the ſame.” + 

HAF. XXIX. 

Nene ball be condemned without trial. Juſtice 
Dall not be ſold or deferred. 


* 
% 


| © No freeman ſhall be taken or impriſoned, or 
* diſſeiſed of his freehold, or liberties, or free 
* cuſtoms, or be outlawed or exiled, or any other- 


* miſe deſtroyed, and we will not paſs ſentence 
* upon him, nor condemn him, but by lawful 
ju t of his peers, or by the law of the 
5 We will ſell to no man, we will not 


deny or defer to any man either juſtice or 
— 1 R 


C HAP. XXX. 


Merchant ſtrangers, comi ns into this realm, Hall 
. De well uſed. 


c All merchants (if they were not openly pro- 

* hibited before) ſhall have their ſafe and ſure 
conduct to depart out of England, to come into 
* England, to tarry in and go through England, 
| * 
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except in time of war, 
of a land making war againſt 
n 

18, Aan ſhall be attached without 
ne of until it be known 
nto g's! dae how our merchant 
treated there in the land making war againſt 
* uagand i our merchants bell reted ir 
ſhall be-likewiſe wich us. 0 J 


CHAP. . 


Tenure 27 2 Harp contre into the . hand 
res WI 5. In 1 


6 i man hold of 2 any eſcheat, as of tie 
'© honour” of #allingford, Natingham, . Boloign, M  « ] 
or of any other eſcheats which Fe t the 
und are baronies, and die, his heir ſhall give . oth 
no other relief, nor do any ather ſervice to us, Wi 
14" than he ſhould to the baron, if it were in the 
baron's hand. And we in the ſame wiſe ſhall MW 
© hold it as the baron held it, neither ſhall we 4; 9 
have, by occaſion of any barony or eſcheats, 


any eſcheat or 8 of any of our men, un. 
„ lefs he that held the 7 or hs other. 3 
vwiſe held ef us in chief. © hol 
CHAP, XI. þ 15 
Lands the not be COP os tbe prejudice of the Ml + anc 
" ld: ſerejce. 1 = 0 Me. 
age 


No freeman. Donn henceforth ſhall give or ſell WM vie 


* any more of his land, but fo that of the * | 
; ; Oy 
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Of the Liberty of the Suben. 
+ of the lands the lord may luve the farvica 
« due to I COL ER 5 


- 


+. : 1 4 


dure, 4 a, os fl bee the coy ohm » 


the time of vacation. 


1 

- * I. / 4s | 0 3 | 
* 
3 


Ws: 
patrons of abies, who have the king's 


© cuſtody ol them when they fall void, as it hath. 
been accuſtomed, and as it is before declared.” 


HAP. XV. 
— — 


ö * No nid ſhall be taken or impriſoned upo 
the appeal of a woman, for the death of 
: Ger” but ker Tubſband. 


CHAP. XXV. | 
4 what time fall be kept i count-churt, fer e 


inn. and a leet. 


© No county court from henceforth ſhall be 

. * holden, but from month'to month ; and where 
oreater time hath been uſed, there ſhall be 
greater Nor ſhall any ſheriff or his bailiff keep 

turn in the hundred, but twice in the year: 
and no here but in the due place and accuſto- 
med. that is to ſay, once after Eaſter, and 
again after the feaſt of St. Michael. And the 
N view of frank · pledge ſhall be likewiſe * 
8 4 
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No land ſhall be given in mortmain. 


It ſhall not be lawful from henceforth for 
any one to give his lands to any religious houſe, 
and to take the AIC AI to hold of the 
* ſame houſe. Nor ſhall it be lawful for any 
* houſe of religion to take the lands of any one, 
and to leaſe the ſame. to him of whom he re- 
« ceived it: if any from henceforth give his 
lands to any religious houſe, and thereupon be 
* convict, the gift ſhall be utterly void, and the 
land ſhall accrue to the lord of the fee. 


HAP. XXXVIL _ 
I bah in reſpett of this tharter, and the chat- 
er of the foreſt, granted to the king. 


' © Eſcuage from henceforth ſhall be taken like 
as it was wont to be in the time of king Hem) 
our grandfather ; reſerving to all archbiſhops, 
© biſhops, abbots, &c. earls, barons, and al 
perſons as well ſpiritual a 

ree 


5 


Of the Liberty of the-Subjet 
| fee! Hbertics and free 
Cave Had in Cs, and alt theſe” enftoms 
dund iiberties id; 'which we wave granded 
ei be holder wichin this our realm; ib much as 
J pertaineth 625 und" our heirs; we'ſhall ob- 

and all men of this our feaim, 25 well 
Pele teporal (as much as in them is) 
obſerve the ſame againſt Ry in like 
che! "And for this our gift an of theſe 
Hberties, and of others contained-in' our char- 
ter of liberties of our foreſt; the archbilhops, 
* biſhops, earls, barons, knights, freeholders, 
C ens have given unto us the 
© fifteenth part of all their — And we 
have granted to chem on the other part, that 
* neither we nor our heirs ſhall procure or do 
© any thing,” witreby/the liberties in this char- 
ter 8 mall Be infringed or broken. And 
if any ein "YE: — And to the ſame, 
n hl beh force or effect” | 


chats de Foreſts, o the charter F the fo- 
rel, granted in the ninth Lg of king 


Hen. III. 


L * LL Sad der beg leb) bing 
; Henry the ſecond, ſhall be viewed by 
* lawful men ; and if he hath afforeſted any other 
* woods than his own demenſe, whereby any is 


* N RN SO 


* common of — — and other things within 
ce nnn omed to 


I. . 2 Cap. 2. © None dwelling out of the foreſt 
u * ſhall come before the juſtices of our foreſt by 
ir  - common ſummons, unleſs they be m_ 
1 | | © * there, 


© prejudiced, they ſhall be diſafforeſted : ſaving 


333 


« .in- foreſts from three to three years by the view 
and teſtimony of lawful men, and not other- 
«* wiſe ; and he that hath not his dog lawed 
© ſhall be amerced g 5. and it ſhall be done by 
© the uſual aſſiſe, viz. Three claws of the fore. 
feet to be cut off by the ſkin : howbeit, ſuch 
© lawing ſhall not be but where it hath been uſed 
* from the coronation of Henry II. ; 

VII. Cap. 7. No foreſter or beadle ſhall 
© make ſcotal, or gather garb, oats, corn, lamb 
or pig, but by the ſight and oath of the twelve 
a , when ſhall "make their range : 
And there ſhall be ſo many rangers aſſigned for 
© the keeping of foreſts, as ſhall ſeem reaſonable 
and ſufficient for the ſame. | 

VIII. Cap. 8. There ſhall be only three 
© ſwain-motes in the year, viz. one court fifteen 
© days before Michaelmas, another about Marlin- 
© mas, and the third fifteen days before Midſum- 
© mer, at the firit two of which none ſhall ap- 
«pear by - diſtreſs but the foreſters, verderors 


« and 


> = of of OP _» pe * 


S 2 


— 
4 


> 0& z!, fo „ K & @ 


Ok the: Liberty of the Sujet. 
and Geſt . takers, and at the other only the fo- 
© refters and verderors : but the foreſters and 
©-yerdefors: ſhall meet every forty days, to fee 
© the attachments of the foreſts, as well for-green- 
© hue as hunting; and the ſwain-motes ſhall not 
be kept but in the counties where they have 
© been uſed to be kept. 15 

IX. Cap. g. Every one having a wood in the 
© foreſt my agiſt it, and take his pawnage there 
© at; his. pleaſure: he may alſo. drive his hogs 
through the king's woods, or elſewhere, for 
that purpoſe ; and if they he all night in the 
« foreſt, he ſhall not be queſtioned for it. 

X. Cap. 10. None ſhall loſe life or member 
for killing of deer, but ſhall be fined for it, if 
© he have any thing; if not, he ſhall be impriſoned 


da year and a day, and (if he can find good 


ſureties) ſhall then be delivered; but for want 
of ſuretigs he ſhall abjure the realm. 

XI. Cap. 11. A peer of the realm, being 
ſent for by the king, in coming and returning 
may kill a deer or two in the foreſt through 
© which he paſſeth: howbeit, it muſt not be done 
' privily, but by the view of the foreſter, if pre- 
ſent; and if abſent, by cauſing one to blow a 
horn for him, leſt otherwiſe he ſeem to ſteal 
the deer. 

XII. Cap. 12. * Every freeman may within 
the foreſt (upon his own ground) make a mill, 
* ſpring, pool, mari-pit, dike, or arable land, 
* without incloſing ſuch arable, ſo it be not to 
the nuſance of any of his neighbours,” 

XIII. Cap. 13. Every treeman may have 


his aviaries of hawks, eagles and herons, and 


allo honey found in his woods within the 10- 


"val. 


Cc XIV. 
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De the Libexty of the  Subje, 

XIV. Pie 14. 1 * chiminage or toll ſhall 
| be tak en 4 foreſts but by. a foreſter in fee, 

© that farms 15 bailiwick, 15 only of ſuch as 
* buy their buſhes, timber, bark or coal, to ſel 
©it aun, viz. 2 d. for a cart, and i d. for 3 
© horſe, to be taken half. ycarly; and it ſhal 
© only be taken where it hath uſed to be fo taken, 
- - and _Y elſewhere ; neither ſhall any ex: 

taken of ſuch as carry burthens of 

- © buſts bark or coal, although they {ell them, 

© unleſs they take them out of the King's de. 

© meſne woods.” 

XV. Cap. 15. <All perſons outlawed for tref 

* paſs in foreſts ſince Henry III. ſhall be releaſed, 
finding ſureties to offend no more. 

XVI. Cap. 16. No conſtable, caſtellain or 
C -bailiff ſhall hold pleas of foreſts for green-hue 
or hunting, but the foreſter ſhall attach ſuch 

* pleas, and preſent them to the verdexors of the 
* provinces; who ſhall inrol them, and preſent 
them incloſed under their ſeals unto the chief 

* Juſtice of the foreſt, when he comes into thoſe 

parts to hold pleas of the toreſt, to be deter- 

* mined. before him. | 

XVII. © Theſe liberties of the foreſt the king 

grants to all men; ſaving to perſons the liver- 
© ties and free cuſtoms in foreſts 8, warrens, and 
; * other places, which they have formerly en- 

joyed.* 

Knd by the Statute of 1 Ed. 3.c 

None ſhall be taken or — for vert 
or veniſon, unleſs he be taken with the man- 
ner, that is treſpaſſing in the foreſt, or elſe 
* duly indicted ; and then the warden of the fo- 
l reſt ſhall let him to mainprize until the eyre 
of the foreſt, without taking any thing for his 


* deliverance; and if the warden will not fo 1 


Of the Liberty of the Subjef. 


© he ſhall have a writ out of the chancery of old 
© ordained for perſons indicted, to be bailed till 


* the eyre. 6 
l © If the warden after the writ ſerved deliver 
2 « not the perſon ſo indicted to mainpriſe, the 
| party may have another writ out of chancery 
directed to the ſheriff to attach the warden to 
. i + anſwer his default before the king at a certain 
* day; and then the ſheriff (the verderors being 
„called to him) ſhall deliver the perſon indicted 
„by good main-priſe, in the preſence of the ſaid 

« yerderors, and ſhall deliver the names of the 
- © mainpernors to the fame verderors to anſwer 


© in the eyre before the juſtices. 

© If the chief warden be thereof attainted, he 
© ſhall be awarded to pay treble damages to the 
© party grieved, commutted to priſon, and ran- 
* ſomed at the king's wall.” 


the time of K. Edward J. 


f N O tax, tallage or aid ſhall be levied by 
; us or our heirs, without the will and 


* afſent of the archbiſhops, biſhops, earls, ba- 
tons, knights, burgeſſes, and other tree com- 
* mons of our realm.* 

* And all perſons ſhall have their laws, liber- 
© ties and free cuſtoms, as largely as they have 
* uſed to have them when they had them belt : 
and if any ſtatutes or cuſtoms have been made 
* or brought in by us or our pred ceſſors, or 


* thereunto, they ſhall be void.” 
© There is the form of a writ to be directed 


' to the ſheriff, to permit all men to enjoy all 
" Cc 2 * ſuch 


The ſlatute De Tallagio non concedendo, in 


* any article in this charter be found contrary 
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Of the Liberty of the -SubjeF, 

© ſich Liberties as they had before; and a pro. 
© clamation may iſſue, that ſuch as claim liber 
ties, ſhall ſhew to the juſtices (at the firſt af 
© ſiſes, when they ſhall: come into choſe partz 
© how they hold them, for which they ſhall have 
« forty days ſummons; but if they appear not. 
© their liberties ſhall be ſeized in the name of ; 
« diſtreſs: alſo there may be another proclamation, 
that ſuch as complain of the king's officers ſhal 
* ſhew their grievances to the ſaid Juſtices,” 


This laſt clauſe is by the ſtatute de quo cor. 
tanto, 30 Ed. 1. | 


The Habeas Corpus flatute made in tle 310 
year of K. Charles II. 


p T HERE having been great delays uſed 
6 by ſheriffs, gaolers, and other officers 
to whoſe cuſtody the king's ſubjects had heen 
committed, in making returns of writs of H;- 
* beas Corpus, c. whereby many perſons had 
been long detained in priſon, in ſuch casts 
vhere by law they were bailable; for preven- 
tion thereof, and the more ſpeedy relief of al 
« perſons impriſoned for any criminal matters 
it is enacted, 

I. That whenſoever any writ of Habeas Cor. 
pus ſhall be brought and ſerved upon any of. 
© ficer, or other 29 for any one in his cu- 
« ſtody, or ſhall be left at the gaol with any i 
* the under-officers, the ſaid officers or their 
© keepers or deputies, within three days afte: 
© that, (unleſs the commitment were for treaio! 
or fclony plainly expreſſed in the warrant c. 
commitment) on payment of the charges 0 
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bringing the priſoner, or tender thereof, to be: 
© aſcertain'd by the judge or court that awarded 
the writ and endorſed on the ſame, not ex- 
* ceeding 124, per mile, and upon ſecurity given 
© by the piſoner's own bond to pay charges of 
carrying him back; if he be remanded by the 
court, and that he will not make any eſcape 
by the way, ſhall make return of ſuch writ of 
© Hoabras Corpus, and bring the body of the 
* pariy committed before the judges or barons 
© of the court from whence the writ ſhall iſſue, 
* or to ſuch perſons before whom the writ is re- 
* turnable ; and ſhall certify the true cauſes of his 
© detziner or impriſonment : but if the place of 
* impriſonment be beyond twenty miles, and 
© not above one hundred miles off, tien ten days 
© 15 allowed for the ſame ; and it further, it ſhall 
be within twenty days, and no longer. 

II. And perſons committed or detained for 
* any crime (unleſs for treaſon or felony expreſ- 
ſed in the warrant as aforeſaid) in the vacation- 
time, may complain to the lord chancellor or 
* keeper, or any judge, who upon view of the 
copy of commitment, or ozth of its being de- 
* nizd, ſhall upon requeſt by ſuch perſons, or 
© any in their behalf, atteited and tublcribed 
Aby two witneſſes, grant a Hal cas Corpus under 
the ſeal of their reſpective courts, returnable 
immediately; and on ſervice chercof, the of- 
+ ficer within the times before limited is to 
bring up ſuch priſoner before the ſaid lord 
chancellor or judges, before whom the writ is 
made returnable, with the cauſcs of his com- 
mitment; and thereupon, within two days 
c after he ſhall be brought up, the pritencr 
4 {hall be diſcharged from his unprifonment, on 


x hes entcring 
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entering into recognizance with one or more 


ſureties, to appear in the court of king's bench 
the term following, or at the next aſſiſes, ſeſ- 
ſions or general gaol delivery, or ſuch other 
court for the county where the offence is cog. 
nizable ; into which court the writ, return 
and recognizance aforeſaid, ſhall be certified; 
unleſs it ſhall appear that the party is detained 
upon a legal proceſs or warrant, for ſuch mat- 
ters or offences which are not bailable by law. 


III. Provided always, that if any perſon ſhall 


* 
s 


neglect to pray a Habeas Corpus for his inlarge- 
ment, by the ſpace of two terms after. he is 
committed, he ſhall not have any ſuch writ in 
time of vacation, in purſance of this act. 

IV. If any officer or officers ſhall refuſe to 
make their returns, or to bring the body of 
the priſoner as aforeſaid, according to the com- 
mand of the writ, within the times aforeſaid ; 
or upon demand made by the priſoner, or any 
in his behalf, ſhall refuſe to deliver a true copy 
of the warrant or commitment, within fix 
hours after demanded, ſuch officers, - gaolers, 
Sc. in whoſe cuſtody the priſoner ſhall be de- 
tained, ſhall forfeit for the firſt offence 1000. 
and for the ſecond offence 200 J. to the p 


grieved, and be rendered incapable to hold their 


offices: the penalties to be recovered by action 
of debt, bill, plaint or. information, in any of 
the king's courts at We/tminſter, wherein no 
eſſoin, c. or ſtay of proſecution ſhall be ad- 
mitted or allowed. | 

V. * And no perſon, who ſhall be delivered 
and fet at large by Hateas Corpus, ſhall be 
again 1mpr.ſoned for the fame offence, by any 


perſon other than by legal order and proce!s 
| of 
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« of fuch court, wherein he ſhall be bou ad by 
« recognizance to appear, or other court having 
« juriſdiction of the cauſe : and if any other 


© perſons ſhall knowingly impriſon again the 
—— delivered or ſet a large, they Nall for- 
« feit to the priſoner 5001. to be recovered as 
© aforeſaid.” 


VI. © Perſons committed for high treaſon or 


« felony, plainly and eſpecially expreſſed in the 
* warrant, upon prayer in open court the firſt 


« week of the term, or firſt day of the ſeſſions 


© of Oyer & Terminer or goal-delivery, to be 
brought to trial; if they are not indicted the 
next term, ſeſſions of Oyer & Terminer, or 
goal- delivery after ſuch commitment, the 
judges upon motion made in court the laſt 
day of the term or ſeſſions, ſhall ſet them at 
liberty upon bail, unleſs it appear upon oath, 
* that the king's witneſſes could not be produ- 
* ced that term or ſeſſions: and if any ſuch 
* perſons committed as aforeſaid, upon ſuch 
prayer aforeſaid, ſhall not be indicted and tried 
the ſecond term or ſeſſions after commitment, 
* they ſhall be diſcharged from their impriſon- 
ment.? r 
VII. But nothing in this act ſhall extend to 
diſcharge out of priſon any perſon charged in 
debt or other action, or with proceſs in any. 
civil cauſe, but that after his acquittal for his, 
* crime, he ſhall be kept in cuſtody for ſuch 
* other ſuits. ; 27g 
VIII. If any perſon or perſons,” ſubſects of 
* this realm, ſhall be committed to any, priſor, 


or be in cuſtody of any officer, for any cri-, 


* minal matter, the faid perſon ſhall not he fe- 
moved from the ſaid cuſtody into the cuſtody 


of any other officer ; unleſs it be by Habeas 


Cc4 Corpus, 
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© Cornus, or ſome other legal writ, or where the 
* priſoner 15 delivered to the conſtable to be car. 
* ried to goal, . or when any perſon is ſent by 
order to the houſe of correction, or removed 
* from one priſon to another in the ſame county, 
* morder to a trial or diſcharge ; or in caſc of 
© ſadden fire, infection or cther neceſſity. And 


c perſons making cut and ſigning an; warrants 
„ 4 0 


r removal, contrary hereto, or counter: ſign- 


ing the ſame, and the ofiicers obeying or cke. 
cuting them, ſhall incur the erteitures before 


© mentioned, both for the firit and ſecond of. 
* fence, to the party grieved.” 

IX. And any priſoner may move for and ob- 
© tain his Habeas Corpus, as well out of the Chan- 
* cery or Exchequer, as out of the courts of King's 
© Bench or Common Plea: , and it the lord chan- 
* cellor or any judge or baron, ſhall deny any 
* writ of Habras Corpus required to be*granted as 
* aforeſaid, they ſhall forfeit to the party grieved 
* g50/, recoverable in manner aforeſaid.” 

X. And it is declared, that writs of Habeas 
Corpus may run into any county palatine, the 
cinque ports, and other privileged places of 
* Enzland, and into the iſles Ye or Guernſey, 
XI. No ſubject of this realm ſhall be ſent 
* priſoner into Scotland, Ireland, or into any 
parts beyond the ſeas, which are or may be 
* within or without the dominions of his ma- 
jeſty, his heirs or ſucceſiors : and if any of the 
aid ſubjects be fo impriſoned, it is illegal, and 
every ſuch perſon ſhz!] for ſuch impriſonment 
have an action of falſe impriſonment againſt 
* him by whom he ſhall be committed, de: 
* tained, impriſoned, ſent priſoner or tranſ- 
ported, and againſt all perſons that ſhall frame, 
contrive, write, -fcal or counterſign any war- 

| rant 


Of the Liberty of the Subject. 


© rant for ſuch commitment, or ſhall be advi- 
+ finz, aiding or aſſiſting in the fame ; and ſhall 
have judgment to recover treble coſts, beſides 
damages, which damages ſhall not be lefs than 
« 500 l. in which action no delay or ſtop. of pro- 
« ceedings, nor no injunction, protection or pri- 


vilege, c. ſhall ve allowed; and the erſon | 


* or perſons ſo offending as atorefaid, beinf law- 
fully convicted thereof, ſhall be diſabled to 
bear any office of truſt or profit within the 
© realm, or dominions thereunto belonging, and 
© incur the pains, penalties and forfeitures or- 
« dained by the ftatute of Præmunire made in 
© the 16th year of Rich II. and be incapable of 
© any pardon from the king, his heirs or ſuc- 
© ceſſors, | 

XII.“ This act ſhall not extend to any per- 
© fon who by contract in writing ſhall 
© with any merchant or owner of a plantation, 
© (7, to be tranſported, and ſhall have received 
' earneſt upon ſuch agreement: nor to perſons 
© convicted of felony, and praying to be tranſ- 
ported beyond the ſeas, who may be fo tranſ- 
ported into any parts notwithſtanding this ſta- 
' tute; nor to the impriſonment of any perſon 
before the time limited for the commence- 
ment of the act, or any thing thereto rela- 
* ting; nor to perſons reſident in this realm, 
© that ſhall have committed any capital crime 
in Scotland or Ireland, &c, but that ſuch per- 
ſons may be ſent to reccive trial as before this 
i act.“ | . ry; 

XIII. And perſons offending againſt this act 
* ſhall not be impleaded for any —_— unleſs 
the ſame be done within two years at moſt 
* after the offence was committed,. in caſe the 


party grieved ſhall not be chen in priſon; and 


. 
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Of the Liberty of the Subject. 
© if he ſhall be in priſon, then within two year 
© after his delivery out of priſon or deceaſe, 

XIV. After the aſſizes proclaimed for any 
county, no perſon ſhall be removed from the 
* common gaol upon any Habeas Corpus, purſy. 
© ant to this act, but ſhall be brought thereupon 
before the judge of aſſize in open court: but 
after the aſſizes ate ended, any perſon detain- 
ed may have a Habeas Corpus, according to the 
direction and intention of the act. 

XV. If any information, ſuit or action, be 
brought againſt any perſon or perſons for of. 
« fences againſt this law, the defendants may 
< plead the general iſſue, and give the ſpecial 
matter in evidence; and the ſaid matter ſhall 
be as available to all intents, as if they had 
© pleaded or alledged the ſame matter in bar 
or diſcharge, of ſuch information, ſuit or ac- 
at b | 


ton. IU Sanin 01: +5 411 

"INT. © Perſons appearing to be committed az 
acceſſary before the fact, to any petit treaſon 
or felony, or upon . thereof, which 
ſhall be ſpecially expreſſed in the warrant of 
tr not be removed or bailed 
by virtue of this act, or in any other manner 
: Nao they might have been before . the making 
. | W 


R 6 


* 


Too things 1 ſhall obſerve upon this ſtitite 


1. That altho' the conſtable by his own au- 
thority, without any warrant of commitment, 
may carry an offender to gaol, and this was the 
method of ſecuring priſoners, before that there 
were any juſtices of the peace; yet ſince the in- 


ſtitution of that magiſtrate, it is better that = 
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e carried before him, to be ſent by him to goal 
by warrant of commitment ; otherwiſe they 
have a right to be bailed upon this act, whatever 
the offence may be. 2 

2. That the warrant of commitment ought to 
et forth the cauſe ſpecially : that is to ſay, not 
for treaſon or felony in general, but treaſon for 
cunterfeiting the king's coin, or felony for ſtealing 
the poods of ſuch a one to ſuch a value, and the 


de ie; that ſo the court may judge thereupon, 
whether or no the offence 1s ſuch, for, which a 

be priſoner ought to be admitted to bail. Burr's 

f. Jul. 90. 104. wh 
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Of the King and his Pꝛerogative, and 
the Officers and Miniſters of Juſtice 
under him. 


HE king is he who hath the higheſt 
rule over the whole land. Our king 
ec being above all others, he hath there- 
aer fore many ſingular privileges and preheminences 
02 in him beyond all other perſons : and he, for 
the excellency of his perſon and greatneſs of his 
office, has aſcribed to him by law ſome of the 
attributes even of God; as ſovereignty and 


* power, omnipreſence, immortality, verity and 
u. uſtice, Sc. But this 13 to be underſtood, in his 
n. rublick or political capacity, for in his private 
the Nor natural capacity, the law looks on him as 


mortal, and ſubject to the infirmities of other 
men. 3 Shep, Abr. 44. 
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Ok the King and his Pꝛerogative. 


As to the prerogatives of the king, they ar 
called Jura Regalia, or Infignia Coronæ and ar 
inſeparably annexed to the crown, ſo that none 
but the king himſelf may have and uſe them; 
and the particular power and prerogative of the 
king * exerciſe in theſe things. 


1. As the king is head of the ſtate. 
2. As he is ſupreme head of the church. 
3. As lord parmount of all lands; and 
grants of the king. 
4. His debts how paid, and acts conſtrue 
in civil caſes, Oc. | 
1. It is the king's royal prerogative to make 
war or peace; to ſend and receive embaſſadors, 
and make leagues and treaties with foreign ſtates: 
and as head of the ſtate, he calls, continue, 
prorogues and diſſolves parliaments ; and all ſt 
tutes are to have his royal aſſent, which he may 
refuſe to give to a bill; but his denial is that he 
will adviſe upon it, and not an expreſs negative. 
Co. Lit. 110. 1 8 | 
In calling or diſſolving parliaments, declaring 
war and peace, c. his proclamation has the ei: 
fect of a lay; though he cannot by proclama- 
tion introduce new laws; yet he may thereby 
inforce old ſtatutes diſcontinued , wa he may 
diſpenſe with a penal ſtatute, wherein his ſub- 
jects have not any intereſt. The king may take 
the benefit of any ſtatute, although he be not 
named; but acts of parliament do not bind the 
king, if he is not ſpecially named, unleſs they 
concern the commonwealth, ſuppreſs wrong et 
fraud, &c. in which caſes they are binding t0 
him. 3 Inſt. 162, 2 Inf. 743. 5 Rep. 14 
7 „ 
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It is his pretogative alone to diſpoſe and go- 
yern the allen of the kingdom : and he hath 
the command of all forts, and places of ſtrength, 
Fe. Alſo authority in the making and calling 
of ordnance. He gives commiſſions for levying 
men and arms, by fea and land; and diſpoſes 
of all magazines, ammunition, caſtles, fortreſſes, 
ſhips of war, and publick money: the king may 
ly embargoes on ſhipping, but then it muſt be 
ro bono publics ; he may, if he fee cauſe, open 
or ſhut the ſea-ports, and forbid the paſſage of 
his ſubjects over ſea, without licence, Sc. The 
ports he may not grant to a ſubject, but ſhall 
point officers for the cuſtody thereof, under 
him. , 12 p. 34. II Rep. 86. Salk. 32. 

He hath power to make an alien free-born 
and to grant letters of fafe conduct to foreign 
parts : he can put a value upon the coin which 
s made by his authority, and make foreign coin 
current by proclamation ; and to make money, 
the law gives the king all mines of gold and ſil- 
ver; or where the gold and ſilver in mines is of 
the greater value, which are called royal mines. 
Pied. 314. 

All writs and proceſſes, commiſſions, Cc. are 
n the king's name; and he may erect courts of 
juſtice, which ſhall proceed according to the com- 
mon law: he may make and create univerſities 
colleges, counties, boroughs, fairs, markets, Ec. 
And no foreſt, chaſe, or park can be made, - or 
caſtle built, without the king's leave, The king 
by his prerogative may incorporate a whole city, 
pariſh, Sc. or part of it, and grant and annex 
to ſuch corporations divers franchiſes; though 
they may not under colour thereot ſ © up a mos 
nopoly which is againſt law. TJenk Cent. 28g. 
4 Inſt. 294. Ney 182, * 
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there, as he doth in the parliament; and he hath 


Df the King and his Pꝛerogatibe. £ 
The king is the fountain of honour, and ha By 
the ſole power of conferring dignities and ho. MW right 
nourable titles; as to make dukes, earls, baron; Ml found 
knights of the garter, Sc. And he names none 
creates, makes and removes the great officers of ton: 
the government: he determines rewards and pu- king”: 
niſhments ; moderates laws, and pardons offen. ſon n 
ders. But the king cannot pardon murder, I chapt 
where appeal is brought by the ſubject; ad nomin 
pardons of felony, Sc. ſhall be granted only, i nd c 
where the king may lawfully do it, according to M it to t 
his coronation oath. Co. Lit. 165. 2 Inft. 310. the ki 
Stat. 14 Ed. 3. — 

And altho' the Kigg hath an intereſt in ever i The 
ſubject, and a right to his ſervice, he cannot ¶ of all 
diſcharge the right of a ſubject, or hinder hin WM nen: 
of a remedy the law gives him. Salk. 168. his old 

2. As ſupreme head of the church, our king Wi biſhop 
hath power to call a national or provincial coun- {i time, 
cil; and by his royal aſſent the canons made Wl done v 


in convocation have the force of laws: and tod the 


him the laſt appeal is made. 4 Int. 325. Dont. biſhop, 


The king hath this prerogative in the convo- Ml the kin 
cation of the clergy; that when it is called, it is de ter 
by his writ; it may not make any canons with- F. V. 
out his licence; if the king pleaſes he may it He 1 


a negative voice, as he hath in parliament, The 
archbiſhop or Canterbury, who is preſident, pro- 
rogues and diſolves it by the king's direction; 
and the clergy called to the cgnvocauon ſhall have 
the ſame privileges as members of parliament. Ndergyn 
Crompt. Jur. 4. Siat. 8 H. G. c. 1. Kg. Cal. Abr, Mces wi 
349. (A.) pl. 1. 3 Chanc. Rep. 22. fol. edit. N ices, m 
1736. 4 Pryn. Reg. Writs 644. | 


By 
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his prerogative, the king hath the ſupreme 
27 of patronage all over England; and is the 
founder and patron of all biſnopricks, c. ſo that 
none can be made a biſhop but by his nomina- 
non: and the election of biſhops is to be by the 
king's: Conge d Eſtire, or licence to elect the per- 
on named by the king; and if the dean and 
chapter. fail to make election, the King may 
nominate, Sc. by letters patent. But the dean 
and chapter having made their election, certify 
it to the king, and the archbiſhop, &c. and then 
the king gives his aſſent under the great ſeal. 
Co. Lit. 96. 25 H. 8. c. 20. | 

The king has not only the choice and making 
of all biſhops, but of deans, and the like clergy- 
nen: and he may licence a new biſhop to retain 
his old parſonage in Commendam; and where a 
biſhop may hold the profits of a benefice for a 
time, by way of Commendam, this cannot be 
done without the King's licence. The cuſtody 
o the temporalties of every biſhop and arch- 
bihop, during the vacancy of theſe ſees, belongs 
o the king, and he may grant it away: and 
the king may preſent to a void advowſon, when 
the temporalties are in his hands. Davis 78. 
F. V. B. 34. Co. Lit. 398. 

He may now make any biſhop, or other per- 
bn in holy orders, a privy counſellor, juſtice of 
ger and terminer, juſtice of peace, Sc. or give 
them power to execute any temporal authority. 
The king, according to the ſtatutes, may diſpenſe 
with plurality of benefices, and non-refiſtance of 


cergymen, where there are two or more bene 


ices with cure : appropriations of church bene- 
ices, made by conſent of the patron and ordi- 
tary, muſt be with the king's licence. When 
be patron of a church neglects to preſent to the 

ſame 
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Ok the King and his Pꝛeragative. 
fame in ſix months; the biſhop of the dioceſe, 
on his default, the archbiſhop is to collate 
within the like time; and he not doing it, the 
king ſhall preſent to the church. Cro. Jac, 


352. 11 Rep. 10. 2 Rol. Abr. 360. 
Churches are founded by the king, and he li- 


cenſes others to found them, exempt. from the 


ordinary's juriſdiction; and he hath the tithes 
of foreſts and places extraparochial, which he 
may grant by letters June alſo the king ſhall 
pay no tithes, &c, Cro. Eliz. 511. 

3. The king is lord paramount of all the 
lands in England; and all eſtates for want of 
heirs, or by forfeiture, eſcheat to him : he ſhall 
have the lands of felons, Fc. convict ; and the 

of felons and fugitives; goods and chat. 

tels of pirates; wreck of the ſea, &c. Stat. 1) 
Ed. 2. 4 Inft. 136. 

All lands are ſaid to be holden of the king; 


lands in the king's poſſeſſion are free from te- 


nure; and the king may not be jointenant with 
any one: where the title of the king and of a 
common perſon concurs, his title ſhall be pre- 
ferred. No diſtreſs can be made upon the king's 
poſſeſſion ; but he may diſtrain out of his fee in 
other lands, &c. and may take diſtreſſes in the 
highway. Goods and chattels may go in ſuc- 
ceſſion to the ki g, though they may not to any 
other ſole corporation. Co. Lit. 1, 30, 90. 
Finch 83. 2 Inf. 131. 

The king may grant a thing in action, which 
another cannot; and reſerve a rent to a ſtranger, 
Sc. But he cannot grant or take any land, (not 
caſt upon him by diſcent) but by matter of re- 
cord : and the king may not grant an annulty 
to charge his perſon, which is not chargeable like 
the perſon of a ſubje& ; though he may grant t 

2 | out 
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but of the revenue of the exciſe, Fc. The 
grant of the king is taken fayourably for him, 
ad moſt ſtrongly againſt another; and he may 
avoid his own grant for deceit. 4 Rep. 54. 2 
Inf. 186. Plowd. 243. Salk. 58. 

The king's grant is good for himſelf and ſuc- 
ceſſors, though his ſucceſſors are not named: but 
if a grant is made by the king, and a former 
grant is in being of the ſame thing, if it be not 
recited, the grant will be void ; yet there may 
be a non obſtante to a former grant, if the king 
is deceived in his grant, as where it contains 
more than was intended to be granted, Sc. it 
is void: and the king's grants may be void by 
reaſon of incertainty z where debts and duties 
are granted, without ſaying in particular what 
duties, Sc. Though when there is a particu- 
lar certainty preceding, they ſhall not be de- 
ſroyed by any incertainty or miſtake which 
follows it. Zelv. 13. Dyer 77. 5 Rep. 94. 
12 Rep. 45. Mod Rep. gg. 

A grant of the king to a corporation, that 
they ſhall not be impleaded for any cauſe ariſing 
there, elſewhere than before themſelves, &c. this 
binds not the king, where he i; party: and the 
king may not by his grant exclude himſelf from 
proſecuting pleas of the crown; for it concerns 
the publick Government. K2/w. 88. Dy. 376. 

4. The king's debt ſhall be ſatisfied before 
that of a ſubject, for which there is a preroga- 
tive writ ; and until his debt be paid he may 
protect the debtor from the arreſt of others. 
But by ſtatute a common perſon may ſue the 
king's debtor, notwithſtanding he hath a pro- 
tection, and recover judgment againſt him; tho? 
he cannot have execution, unleſs he gives ſecu- 
rity to pay the _—_ _ If a debtor hath 

nor 
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not a writ of protection, he may be in execution 
for a common perſon, as well as the King: and 


the debt of the king ought to be in Fipal deptee 
with that of his ſubje&, to have preference. Ca. 
Lit. 130. Stat. 25 Ed. 3. c. 19. 33 H.8.c. 
39. Cre. Car. 283. | * 

In whoſe ſoever hands the goods of the king 
come, their lands are chargeable, and may be 
ſeiſed for the ſame: and the king is not bund 
by ſale of his goods in open market. No pre- 
ſcription of time runs againſt the King ; he is not 
within the ſtatute of limitation of actions: he 
may ſue in what court he pleaſes, and cannot be 
nonſuit, as he is ſuppoſed. to be preſent in all his 
courts ; the king may have ſuch procels in his 
ſuit, as no other perſon but himſelf can have, 
in any caſe : and in his pleading. he need not 

lead an act of parliament, tho* a ſubje& i; 

und to do it. 2 It. 713. 11 Rep. 74. 


Finch 82, 476. 4 Rep. 75. 


Action lies not againſt the king, but a peti. 
tion to him in chancery inſtcad thereof: and it 
is lawful for any ſubject to petition the king for 
redreſs, where he finds himſelf grieved by any 
{entence or judgment. The king's title is not 
to be tried, without warrant from the King, or 
aſſent of the attorney general: there are no coſts 
allowed againſt the king ; no entry will bar him; 
and no judgment is ever final againſt him, but 
with a ſalvo jure regis ; and in the caſe of others, 
the king may iſſue a command to the judges, 


not to proceed 'till he is adviſed, where his right 


may be prejudiced, Sc. 2 It. 187, 424. 


Hob. 220. Finch 460. a 


The king's only teſtimony of any thing done 
in his preſence is of as high a nature and credit 
as any record; whence it is that in all writs or 

8 precepts 
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precepts ſent out for the diſpatch of juſtice, he 
uſeth no other witneſſes than himſelf, as Tefte 
meipſo, Sc. The king cannot be a minor of 
under age; and in him the law will ſee do de- 
fect, negligence or folly. Co. Lit. 41, 57. 

Theſe prerogatives and others ariſe to the king 
from the reaſon of the Common Law; whic 
allows that to be law almoſt in every caſe for the 
king, which is not ſo for the ſubject : but the 
king's prerogative doth not extend to any thing 
imurious to his ſubjects; for the king by our 
law can do no wrong. Finch 85. x all 

The king or queen may make laws, by au- 
thority of parliament to bind the crown, Sc. 


* 


Kings of England are to be proteſtants, and join 


in the communion of the church of England: 

and the king's coronation oath is ſettled by 

ſtatute. Stat, I . & M. ft. 2. Co 2, J 10. 
inn ) ©2173 


The oath of the King at bis coronation, ad- 
miniſiered by the arcboiſLop, & c. 


'H E ſolemnly promiſes and ſwears, that he 
: will govern the people of this kingdom 
* of England, and the dominions thereunto be- 
* longing, according to the ſtatutes in parlia- 
© ment agreed on, and the laws and cuſtoms of 
the ſame; that he will to his power cauſe law 
* and juſtice, in mercy, to be executed in all his 
* judgments; that he will to the utmoſt of his 
power maintain the laws of God, the true 
* profefſion/ of the goſpel, and the proteſtant 
* reformed” religion eſtabliſhed by law: and 
* preſerve unto the biſhops and clergy of this 
realm, and to the churches committed to their 
charge, all ſuch rights and privileges, as by 
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law do or. ſhall appe 


rtain unto them, or 


* of them. All which things, put to him by 


vVvay of queſtion, the king 


promiſes to perform 


and keep, laying his hand upon the holy goſ- 
pels, and then kiſſing the book.” X 


. Prerogative of the Queen and Prince, 


T 


his 


2 


HE queen in our law is either ſhe that 

holds the crown of this realm by right of 
blood, or who is married to the king; the firſt 
of which is called Queen Reg nant, and the laſt 
Queen Confort : ſhe who holdeth by blood is, in 
conſtruction of law, the lame with the King, and 
hath the like regal power and authority ; but 


ubject. 3 Int. 7. 1 Mar. cap. 1. 


ueen conſort is inferior to the king, and 


By the Common Law, the queen as the king's 
wite, partakes of ſeveral prerogatives above other 


women : ſheis a 


publick perſon, exempt from 


the king ; and capable of lands or tenements of 
the gift or grant of the king her huſband, which 
no other feme covert is : and ſhe 1s of. ability, 


without the king, to purehaſe or 


grant lands, 


and make leaſes; ſhe may have in herſelf the 
poſſeſſion of perſonal things, during her life, &. 


But 


both her real and perſonal eſtate 


to the 


king after her death; if ſhe do not in her life- 
time diſpoſe of them, or deviſe them away by 


will. Co. Lit. 3, 31, 133. Rol. Abr. 912. 
The queen may ſue and be ſued alone, in her 


own name only, by Precipe, not by petition; 


and no writ of 


but to her bailiff: ſhe ſhall not find 


right is to be directed 


to her, 


In 
an action; or be amerced as another ſhall be. 
In a writ of Quare Impedi brought by the queen, 
. | on 


ſet 
tor th 
„ 1. 


etters 
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on her berg diſturbed in preſenting to a church, 
P 


ſome ſay. plenarty is no plea againſt her: acts 
of parliament relating to her need not be plead- 
ed ; for the court muſt take notice of them, as 
they do thoſe that concern the king, becauſe 
ſhe is a publick perſon. Frn:b 86. 2 Inft. 361. 
$ Rep. 28. | 

In caſe a tenant of the queen aliens part of his 
land to one, and part of it to another; the queen 
may diſtrain in any one part of the whole, as 
the king may do: and ſhe is not bound by the 
ſtatute of Maribridge againſt driving of a diſtreſs 
out of the county. If the king take an alien to 
wife, ſhe ſhall have the queen's dowry ;z and the 
queen ſhall pay no toll, &c. 4 Rep. 23. 
Plawd. 124, 231. Co. Lit. 133. 

As for the Prince of Wales, to plot his death 
s high treaſon. He is not reſtrained by the ſta- 
tute x Hen, 4. cap. 6. concerning the king's 
grants: the judges are to take notice of an act 
of parliament made for him, whether pleading 
t, and the like. 8 Rep. 28. | 

And the king's other children have ſome pri- 
vieges more than other men's children: bein 
born beyond ſea, they are inheritable to land 
here, Sc. 4 Rep. 23. 1 [nfi. 132. 

A Proviſion not only for the king's houſhold, 
s ſettled, by parhament ; but is ordain'd alſo 
tor the queen. Sta. 1 Gee. 3. c, 1. 2 Geo. 3, 
. I. 4 X 


The privileges of the nobility. 
T HE nobility and peerage of this kingdom 


is created by the king, either by writ or 
ktters patent, The calling up a lord by writ 
Dd 3 18 
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is the moſt antient way, and gives a. fee-ſimple 
in a barony, to him and his heirs, without 
words of inheritance; but the king may limit 
it to heirs male, or the heirs of the body; and 


if he dics before he fits in parliament, his blood 


is not ennobled: but the creation by letters patent 
is good, and makes the peerage ſure, tho' he 
never fits in parliament ; and his hejrs ſhall in- 
herit the honour, purſuant to the words of the 


patent. Co. Lit. 16. 2 Jnft. 48. 4 Bac. Air. 


229. 3 Seld. 1478, 1726. Siyl. 222, 253, 
Mo. 767. 
All peers of the realm are looked upon as 


the king's hereditary counſellors; the king and 


whole kingdom have an intereſt in the peerage 
of every lord: and the privileges belonging to 
our nobility, beyond other men are very great. 
The perſon of a peer, as well out as in parlia- 
ment time is privileged from all arreſts, unleſs 
for treaſon, felony or breach of the peace, tc, 
and this privilege is ſo extenſive in reell of his 
perſon, that the king may not reſtrain any peer 
of his liberty, without order of the at 
lords, except it be in caſes of treaſon, &c. 6 
Rep. 52, 5 Bac. Abr, 228, 231. 2 Ld. Ran. 
1297. 

— not to be arreſted upon mean pro- 
ceſs, or on execution for debt or treſpaſs, be- 
cauſe they are preſumed not only to attend the 
king and the phblick affairs; but the law doth 
a they have ſufficient lands, in which they 
may be diſtrained; but they may be apprehended 
in criminal caſes, And tho' a peer may not be 
arreſted in his body, his eſtate may be ſequeſtred 
for debt, c. upon a proſecution after a diſſo- 
hation and prorogation of parliament, or adjourn- 
ment for — fourteen days, when he refuſes 
to appear and anſwer, on a bill of complaint ex- 

| 2 -  hibued 
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hibited in the Chancery, Exchequer, &c. 6 Rep. 
53. Stat..12 & 13 V. 3. c. 3. 

Suits may be brought againſt any peer, or 
member of parliament, or their menial ſervants, 
Sc. in the intervals of parliament, or of ſeſſi- 
ons, being above fourteen days; and the courts 
after diſſolutions, or prorogations, may give 
judgment, and award execution: and where any 
plaintiff ſhall be ſtay'd from proſecuting his 
ſuit, he ſhall not be nonſuited, but upon the 
riling of the. parliament may procecd to judg- 
ment, Sc. Alſo no proceedings in law againſt 
the king's debtor, ſhall be delayed under colour 
of any privilege : only the perſon of a peer ſhall 


not be arreſted, or impriſoned thereupon, &c. 


11 Gro. 2. c. 24. 

Every lord of parliament is allow'd his clergy 
in all caſes, where others are excluded by the 
Stat. 1 Ed. 6. c. 12, except for wilful murder: 
and it is ſaid the lord Merle, who was tried 
for murder, and found guilty of manſlaughter, 
was diſcharged without clergy. For treafon 
committed by a peer of the realm, he ſhall be 
tned by his peers, lords of parliament : and if 


a nobleman be indicted of murder or t:lony, * 


his trial ſhall be by his peers ; but on an appeal 
of felony, which is the ſuit of the party, he 
ſhall be tried by an ordinary jury of twelve men, 
F. C. 130. Sid. 277. 2 * 49. Seal. 9 
Hl. 3. c. 29. * 

In many caſes the proteſtation of honour ſhall 
be ſufficient in noblemen; as in trials of peers, 
they proceed upon their honour, not on oath : 
and it any peer is a defendant in a court of cqui- 
ty, he ſhall put in his anſwer upon his honour 
[tho* formerly it was to be on oath) : and in ac- 
tion of debt upon account, the plaintiff being a 
peer, it ſhall ſuffice to examine his attorney 
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upon oath, and not himſelf : tho? where a peer 
is to make an affidavit, or to be examined as x 
witneſs, he muſt be upon his oath like another 


b 9 Rep. 49. 3 Inſt. 29. 2 Salk, 512. 
il, Rep. 1462. Mod. 99. 3 Keb. Rep. 641, 


Freem. Rep. 422. fl. 566, 16 Vin, Abr. 293. 


pl. 3. 4 Bac. Abr. 237. 
A writ of Subpæna frat not be awarded 1 — 
a 


er out of Chancery in a cauſe; but a 


from the lord Chancellor in lieu thereof, No 


Capias or exigent can be ſued out againſt 
of the nc, th actions of debt or treſpaſs — 
no eſſoin lies againſt them: in any trial where a 
peer is plaintiff or defendant, there muſt be re- 
turned on the jury at leaft * one knight, or it 
ſhall be cauſe of challenge ; but peers on the 
trial of a + may not be challenged, as jurors 
may in caſe of a common perſon. A peer may 
not te impanelled upon any inqueſt, though 
the cauſe hath relation to two peers. © Gilb. 
Chanc. 65, Har, Chanc. Praf. 50. 4 Bac. Abr, 
232, 238. 2 Hawk, Pl. Cr. Chap. 43. ſ. 4, 11. 
If any perſon ſhall divulge or tell falſe tales of 
any lord of parliament, by which diſſenſion ma 
happen, or any ſlander ariſe, the offender ſhall 
be impriſoned, &c. and ſuch lord may bring his 
action of Scandalum Magnaium in the name of 
the king, and in his own name, and recover large 
1 and the defendant ſhall be otherwiſe 
puniſhed, Sraß 12 K. 2. c. 11. 


* Lord Ch. Juſt, Holt ſaid, the reaſon a knight was to 
be on a jury, when a peer was concerned, was for the ſe- 
curity of the commons, for a knight was preſumed to be 4 
man of courage, and not afraid to look a prer in the fat. 
11 Med. 102. However this challenge is now taken away 
by Stat. 24 Geo. 2. c. 18.7, 4. 
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No peer can be aſſeſſed towards the militia, 
but by aſſeſſment made by ſix or more peers :/ 
ud the houſes of peers ſhall not be ſearched 
for conventicles, but by warrant under the ſign 
manual, or in the preſence of the lord lieutenant 
of the county; or one deputy lieutenant and 
two juſtices of the peace, Sc. 9 H. 3. 13 C 
14 Car. 2. 9. : 4, 

It was lawtul by the Common Law for any 

to retain as many Chaplains as he would; 

t by ſtature their number is limited, viz. a 
duke to have fix chaplains, a marquis or earl 


five, vicount four, baron, three, &c. Stat. 31 
H. 8. c. 10. | 


Now I come to the officers and miniſters of 
juſtice under the king, which I ſhall treat of in 
the order following: 


1. Of the judges of the law. 
2, Of ſheriffs of counties. 

3. Of coroners and their duty, 

4. Of juſtices of the peace. 

5. Of conſtables, &c. 


1, A judge is a chief magiſtrate, in the law, 
to try civil and criminal cauſes, and puniſh of- 
fences : and our king hath the nomination and 
„ 1 of judges. Co. Lit, 56. 


6 
he king in all caſes doth judq by the j 
and judges — to give Sugar Msn —— 
that which by law they know to be right, and 
what 1s alledged and proved: a judge ought not 
to judge in his own cauſe, or in pleas wherein he 
2 Co, Lit. 71. 7 Rep. 27. Stat. 18. 
, 1. 
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If aj is doubful or miſtaken in matte; 
of law, a by may be allowed to inform 
the court, as Amicus Curic. But no judge ſhall 

erally be excepted againſt, or challenged, or 

ve any action brought againſt him for what he 
have any action brought 8 him for what he 
does as judge. And to kill a judge of either 
bench, or of aſſiſe, Ic. in their places admini. 
ſtring juſtice, is treaſon: alſo drawing a wea. 
pon only upon a judge in any of the courts of 
Juſtice, the offender ſhall loſe his right hand, 
forfeit his lands and goods, and ſuffer perpetual 
impriſonment. 2 Inſt. 178, 422. Co. Lit. 294. 
25 Ed. 3. c. 2. ark 

The judges are freed from all proſecutions 
whatſoever, except in the parliament, where they 
may be puniſhed for any thing done by them ax 
judges : and there bribery in a judge, which i 
a very high offence, is puniſhable by loſs of of- 
fice, fine and impriſonment. If a judge, who 
hath no jurisdiction of the cauſe, give judgment 
of death, and award execution, hich is execu- 
ted, ſuch judge is guilty of felony ; and alſo the 
officer who executes the ſentence. + Though 
Judges are not in any way puniſhable for a meer 
error of judgment. 12 Rep. 24. Yaugh, 138, 
Cro. Jac. 65. H. P. C. 35. 2 Hawk, 4. 

Ju of the Common Law have no ordinary 
Juriſdiction to exgmine witneſſes at their cham- 
bers; though A conſent of parties and rule of 
court they may on interrogatories; and ſome 
things done by judges at their chambers, in or- 
der to proceedings in court, are accounted as 
done by the court. They are to have a paper of 
the cauſes which are to be ſpoken to in court; 
and where ſpecial matter ariſes upon reading the 
record of a cauſe, ſo that the judges are not for 


the preſent ſatisfied of the law, they order paper 
© 
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books to be made and delivered them, contain- 
ing copies of the record, &c. that they may the 
becter conſider of the matters in conteſt. 2 Lil. 
Fr. go, 91. ent FH ws} 5. A 2 2 

Our judges are to execute their offices in pro- 
per perſon, and cannot act by deputy, as the 
judges of eccleſiaſtical courts may: yet where 
there are divers j of a court of record, the 
xt of every one of them is. effectual, eſpecially 


if their commiſſion do not expreſly require more; 


but what a majoripy rules when preſent, is the 
at of the court. 1 Roll. Abr. 382. 2 Hat. 3. 

A judge of B. R. cannot be made by a writ, but 
commiſſion under the great ſeal; but he may 
de diſcharged by writ /ub magno figillo : a judge 
u his creation takes the following oath. 8 Rep. 
18. 18 Ed. 3+ . 1. 4 | | 


The oath of a judge of the law, 


4it 


HE judge ſwears, that he will well and Stat. 18 Ed. 


truly counſel the king, and take no re- 3. ft. 4. 


' ward for doing of juſtice; that he will adviſe 
no man where the king is party, maintain no 


plea, and deny no man right, but in all things 
* execute the laws: that he will admimiſter ju- 


ſtice and right indifferently to all men; and 
this he ſhall not forbear or delay to do, though 
the king, under the great ſeaſ or privy ſeal, 
* or by any order or meſiage command the 
* contrary, Sc. And in ſuch caſe he ſhall 
* proceed, as if no ſuch writ, order, meſſage, 
or other commandment were come to him: 
and he: ſhall be anſwerable in body, lands and 


goods. 


2. A ſheriff 
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2. A ſheriff is the chief officer, under the 
king, of a ſhire or county, for keeping of the 
peace, and execution and ſervice of writs and 
raed _ At * — ſheriffs were 
en county, as knights of parliament 
now are; but by ſtatute, they are to be made by 
the king; and the chancellor, treaſurer and ba. 
( rons of the exchequer, &c. nominate three per. 
ſns yearly. for each county, out of which the 
ing chuſes one : and by ſtatute'they are to have 
ſufficient lands in the county where choſen, to 
_anſwer the king and his people. Stat. 9 Ed. 2. 
Nt. 2: 14 Ed. 3. c. 9. | 

The power of a ſheriff is judicial, and mini. 
ſterial : his judicial authority conſiſts in trying 
and determining cauſes in his county courts; 
and in preſerving: the peace of the county, he 
being by the Common Law the principal conſer- 
vator of the peace there; and he is to aſſiſt the 
Juſtices of peace, and raiſe the Poſſe Comitalus to 
ſuppreſs riots, &c. Though his judicial power, 
as conſervator of the peace, is ſeldom uſed ; be- 
| ing commonly executed by juſtices of peace. 
His miniſterial power relates to executing writs 
out of the king's courts ; and herein he is not ta 
diſpute the _— of any writ, but muſt exc- 
cute it : for he muſt not let a perſon eſcape, tho' 
taken on an erroneous proceſs ; but ſhall be ex- 
cuſed by reaſon, thereof, in falſe impriſonment. 

Co. Lit. 174. \ ef 193, 452. 5 Kep. 64. 
Beſides their miniſterial office to execute pro- 
ceſs, c. Sheriffs are to proclaim ſtatutes ; re- 
turn juries, for trials in civil and criminal caſes; 
make returns of writs for electing knights of the 
ſhire, c. And they are to collect the rents of 
the king, ſeiſe profits of lands forfeited, goods 
of felons, &c, To levy the king's debts, = 
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be accountable to the king for all iſſues and pro- 


fits of their counties; for which they are to give 
up their accounts in the exchequer : by ſtatute, 
ſheriffs * ſhall os 0 ders eg mag their CO 
for execut! ing's writs, levying 

Ge, T heirs accounts Nan not be delayed; and 
4000“. yearly is ſet apart at the exchequer, and 
allowed the ſheriffs of the ſeveral counties, to 
help paſs their accounts. Alſo they are to fee 
that criminals be executed, and obſerve the or- 
der of law in putting them to death. Dr. & 
Stag. cb. 41. 23 H. 6. c. 9. 3 Geo. c. 15. 

The officers under the ſneriff are an under- 
ſheriff, bailiffs, gaoler, Sc. for whom he is an- 
ſyerable. As to the under ſheriff, his power is 
the ame with that of the high ſheriff, he acting 
n his ſtead; but all returns by the under ſhe- 
iff are in the name of the high ſheriff; the un- 
der ſheriff is removeable at pleaſure, and ſome 
ſay but in nature of a general bailiff errant to the 
ſheriff in the whole county, as other bailiffs are 
over particular diſtricts. © The under ſheriff is to 
file a warrant of attorney for his high ſheriff in 
al the courts of Weftminfler, by an attorney of 
ach court ; and ought always to have his de- 
puty attendant in courts, to receive and execute 
their commands, give account of buſineſs, Sc. 
And ſheriffs ſhall not take any money or reward 
for the places of under-ſheriff, gaoler, bailiffs, 
Ec. 4 [nft. 114. 2 Lil. Abr. 511, 513. Stat. 
3 Geo, c. 15. 

If a ſheriff do not make a return of writs, or 
making a falſe return, he ſhall be amerced ; or 
the party may bring action of the caſe againſt 
bim: ſheriffs ſhall let perſons to bail upon rea- 
ſonable ſureties ; and where a ſheriff takes bail- 
bond of two good men of viſible eſtates at the 


time 
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1 if they afterwards become in. 
ſolvent, the ſheriff ſhall be excuſed. When any 
ſheriff is chargeable in his life-time: for a perſo- 
nal tort; there the action for it dieth with the 
perſon; but if a ſheriff levies money on a eri 
factas, and dies, action may be brought again} 
his executors for the money, being a duty: and 
if an under-ſheriff procure goods taken in ex. 
cution to be appraiſed at under value, and deli. 
Ver them to che plaintiff accordingly; for this 
> of the | defendant. indiftment will lie. 
Sheriffs are not to take above 11. in the pound 
where under a 100 J. nor more than 6d. per pound 
above that, for levying an extent or exe. 
cution; and 1 5. in the pound of the yearly value 
of lands, for executing a writ of Habere facia; 
Poſſeſſionem, Er. where the whole exceeds not 
100 J. per Annum, and 6 d. if above. 10 Rep. 50. 
Cro. Eliz. go8. Cro. Car. 339. Cre. Jac. 426, 
29 Elz. c. 4. 3 Geo. 15. 

Sheri not continue in their offices above 
one year ; which alſo extends to under-ſheriffs: 
and no ſheriff is to act as a juſtice of peace of 
the county, during his ſhrievalty ; nor an un- 
derſheriff, c. be attorney in any of the king's 
courts, ſo long as he beors the office; though 
ſuch as are attornies may practice in the name 
of others. No ſheriff at aſſize time, ſhall keep a 
table for any but thoſe of his own retinue; nor 
make a preſent to any judge, c. or have above 
forty ſervants in liveries, or under twenty at- 
tending him. On the deaths of ſheriffs, un- 
der-ſheriffs are to act in their names till others 
are appointed, and be anfwerable. Stab. 14 E. 
3. c. 7. 42 Kd. 3. c. 9g. 1M.c. 8. 1. H. 5 


c. 4. 13 & 14 Car. 2. c. 21. perpetuated by 1 
Fac. 2. c. 17. /. 4. 3 Geo. ſtas. 2. c. 15. 


The 
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We oath of a ſheriff by fatute, 


14. B. do ſwear, that I will well and truly 
J ſerve. the King's majeſty; in the office of 
"ſheriff of the county of and promote his 
majeſty's profit in all things that belong to 
* my office, as far as I legally can or may; and 
Iwill cruly preſerve the king's rights, and all 
what belong to the crown, and will not aſſent 
to decreaſe, leſſen or conceal che king's rights, 
vor the rights of his franchiſes; whenſo- 
ever I ſhall have knowledge that the rights of 
the crown are concealed or withdrawn, be it 
"in lands, rents, franchiſes, ſuits, or ſervices, 
40 or in any other matter or thing, I will do 2 
© 

will 


"= & 2 SEO KDA 


not A utmoſt to cauſe them to be., reſtored. to 
70. crown; and if I may not do it myſelf, I w 
26. certify and inform the king thereof, or ſome of 

the judges; 1 will not reſpite or delay to levy 
oVe che 3 5 debt for any 4 promiſe, reward, 
fs: or favour, where I may raiſe the ſame without 
of creat grievance to the debtors ; I will do right, 
un. s well to poor as to rich, in all things be- 
longing to my office; I will do no wrong to 
ugh ny man for any gift, reward or promiſe, nor 
for favour or hatred ; I will diſturb no man's 
right” and will truly and faithfully acquit at 
the Exchequer, all thoſe of whom I receive 
any debts or duties belonging to the crown; 
[-will take nothing whereby the king may 
loſe, or whereby his right may be diſturbed, 
njured or delayed; 1 will truly ſerve, and 
truly return all the king's writs, according to 
the beſt of my ſkill and knowledge; I will 


take no bailiffs into my ſervice, but ſuch as 4 
a * will 
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* will anſwer for, and will cauſe each of them . 
© to take the like oaths as I myſelf do, in what 


belongs to their buſineſs and occupation; [ To 1 
vill truly ſet and return reaſonable and due ic. WM ty-thre: 
© fues of them that be within my bailiwick, ac- MW of Berk 
© cording to their eſtates and circumſtances, and W Bucks, 
make due panels on juries of perſons able and WM Cambri, 
* ſufficient, and not ſuſpected or procured, as i; and ten 
appointed by the ſtatutes of this realm; I two pc 
have not ſold or let to farm, nor contracted MI Cornwa, 
© for, nor have I granted or iſed for re. teen ſhi 
ward or benefit, nor will I ſell or let to farm, WM ninety p 
< or contract for, or grant for reward or benefit ¶ of Der 

3 or any other perſon for me, or for lings; 
* my uſe, di or indirectly, my ſheriffwick, ſix 
or any bailtwick thereof, or any office belong. Dor ſet, c 
ing thereunto, or the profits of the ſame, to for the 
any perſon or perſons whatſoever ; I will truly WW pounds 
and diligently execute the laws and ſtatutes of MW ninety-e 
this realm; and in all things well and truhy i county 
© behave myſelf in my office, for the honour off ſhillings 

' © the king, and the good of his ſubjects, and three po 


© diſcharge the ſame according to the beſt of m red an 
© {kill and power.” [ county © 
eb ſhillings 

The Oath of an under-ſheriff, is to the like pounds: 
purpoſe, and almoſt verbatim the ſame with thut cn, one 
of the high-ſheriff. And the particular ſums to fillings 
be paid the ſheriffs of the ſeveral counties toffſ dred and 
bear the expences of the patents for their offi county « 
aſs their accounts in the exchequer, and obta three ſhi 
— wietus's, c. by the Stat. 3 Geo. 1. c. 16 hundred 


are as low VIZ, or the CC 
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Allowances 70 the ſheriffs of counties. 


To the ſheriff for the county of Bedford, nine- 
ty-three pounds and ſix ſhillings ; for the county 
of Berks, ninety-fix pounds ; for the county of 
Bucks, ninty- ſix pounds; for the counties of 
Cambridge and Huntingdon, ninety-five pounds 
and ten ſhillings ; for the county of Cheſter, ſixty- 
two pounds five ſhillings ; for the county of 
Cornwall, one hundred and two pounds and ſix- 
teen ſhillings ; for the county of Cumberland, 
ninety pounds and two ſhillings ; for the county 
of Derby, ninety-three pounds and nineteen ſhil- 
lings; for the county of Devon, one hundred 

ſix pounds nine ſhillings ; for the county of 
Dorſet, one hundred and one pounds fix ſhillings ; 
for the county of Eſſex, one hundred and eight 
pounds ten ſhillings ; for the county of Glouceſter, 
8 pounds and ten ſhillings; for the 
county of Hereford, ninety-four pounds and ſix 
ſhillings ; for the county of Hertford, ninety- 
three pounds; for the county of Kent, one hun- 
dred and eight pounds ten ſhillings; for the 
county of Lancaſter, ſixty- ſeven pounds and ſeven 
ſhillings ; for the county of Lercefter, ninety-four 
pounds and fix ſhillings ; for the county of Lin- 
coln, one hundred and one pounds and three 
ſhillings ; for the county of Middleſex, one hun- 
dred and nineteen pounds three ſhillings ; for the 
county of Monmouth, eighty-nine pounds and 
three ſhillings ; for the county of Nerfo/%, one 
hundred and one pounds and fifteen ſhillings ; 
for the county of Northampton, ninety-ſix pounds; 
for the county of Northumberland, ninety-one 
pounds; for the county of Nottingham, ninety- 
hve pounds and thirteen ſhillings ; for the county 
L. e 0 
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of Oxon, ninety-ſeven pounds ſeven ſhillings , 
for the county of Rutland, ſixty-fiine pounds and 
eleven ſhillings ; for the county of S2lop, ninety. 
eight pounds and three ſhillings : for the county 
of Somerſet, one hundred and twelve pound; 
hineteen ſhillings ; for the county of Southamprey, 
one hundred and one pounds and three ſhillings , 
for the county of Stafford, ninety-five pounds 
and ten ſhillings ; for the county of Suffolk, one 
hundred and two pounds twelve ſhillings ; for 
the county of Surrey, ninety pounds and two 


ſhillings ; for the county of Suſſex, ninety pounds 


and five ſhillings ; for the county of Warwic, 
ninety-three pounds and ten ſhillings ; for the 
county of Wilts, one hundred and four pounds 
and ten ſhillings ; for the county of Worceſter, 
ninety- eight pounds and three ſhillings ; for the 
county of York, one hundred and fifty pounds; 
for all the twelve counties of Hales, thirty pounds 
each: and for the county of Meſtmoreland, forty 


pounds ſix ſhillings, 


3. A coroner is an ancient officer of this realm, 
that deals wholly for the king and crown. There 
are generally four coroners in a county:; in ſome 
counties fewer, and in ſome but one, according 
to uſage : and they are elected at the county 
court, in full county, by the freeholders, upon 
the king's writ, 

Coroners are to be men of good ability, and 
have lands in fee in the county where choſen, 
to anſwer all people ; and if inſufficient, the 


county ſhall anſwer for them: there are alſo ſpe- 


cial coroners, within divers liberties, as well 
as the ordinary officers in every county ; as the 
coroner of the Verge, which is a certain compals 


about the king's court, &c. and ſome corpora- 
tions 
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tions and colleges are licenſed by charter to ap- 


int their coroners within their own precincts. 
2 Inſt. 174. 4 [nfs. 271. 

Their authority, like that of ſheriffs, is judicial 
and miniſterial ; judicial, where one comes to a 
violent death, and to take and enter appeals of 
murder, pronounce judgment upon outlawries, 
Fc. And they are to inquire of the lands and 
goods and eſcapes of murderers ; of treaſure 
trove, wreck of the ſea, * deodands, Sc. The 
miniſterial authority is where coroners execute 
the king's writs, on exception to the ſheriff, as 
being party to a ſuit, kin to either of the parties, 
and on default of the ſheriff, Sc. And as mi- 
niſters, coroners muſt all join in their acts; but 
x judges, they may divide and act ſeparate. On 
the defaults of ſheriffs, coroners are to impanel 
juries ; and in caſe of two coroners, if one is 
challenged,” the other may execute the writ, Sc. 
yet both make but one officer. 4 Inſt. 271. 4 
Rep. 79. 9 Rep. 11, 93. Lev. 399. Salk. 
144- 
As the ſheriff in his turn might inquire of all 
felonies by the Common Law, ſaving the death 
ofa man; ſo the coroner can inquire of no fe- 
ny but of the death of a perſon, and that ſaper 
biſam corporis, When the coroner hath notice 
given him of a perſon ſlain, or ſuddenly dead, 
he is to go to the place where, and ſhall by his 
warrant to the bailiffs, conſtables, &c. ſummon 
2 jury out of the four or five neighbouring towns 
or villages, to make inquiry upon view of the 
body ; and the coroner and jury are to inquire 
into the manner of killing, and all cirtumſcances 


Not much countenanced in Weftminfier hall. Fr. 
Cr. Lago 265, 266. 
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the body, if there be any figns of ſtrangling 
about the neck, or of cords about the member 
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that occaſioned the party's death; as who were 
preſent, whether the dead perſon was known, 
where he lay the night before, &c. and examine 


Sc. Alſo all wounds muſt be viewed, and 
inquiry made with what weapons given. a.. 
4 Ed. fl. 2. 4 Inſt. 271. 
- And to diſcover the truth, the coroner may 
ſend his warrant for witneſſes, and take their ex. 
amination in writing; and if any appear guilty 
of tha murder, he ſhall inquire what goods and 
lands he hath, and then the dead body 1s to be 
buried: a coroner may likewiſe commit the per. 
{on to priſon, who is by his inquiſition found 
guilty of the murder; and the witneſſes are to 
be bound by recognizance to appear at the next 
aſſizes, Sc. When the jury have brought in 
their verdict, the coroner is to inrol and retum 
the inquiſition, whether it be of murder, man- 
ſlaughter, Sc. to the juſtices of the next gaol 
delivery of the county; or certify it unto B. R. 
where the murderer ſhall be proceeded againſt. 
If a coroner doth not come to inquire, having 
notice of the death of any perſon, he may be 
fined and impriſoned by the juſtices; and h 
ſhall be fined and impriſoned for not certifying 
his recognizances, and the evidence and inquiſ 
tion taken before him, to the court where they 
ought, 2 Rol. Abr. 32. Cro. Eliz. 135. Sid. 
i&2P.& M. c. 13: 
The corner is to fit on the body of every pr- 
ſoner that dies in priſon, and inquire if he die 
by the dureſs and ill uſage of the gaoler, whic 


is murder : and the coroner's inquiſition being 
final, he ought to hear counſel, and evidence 0 
both ſides. If the body of a dead perſon is _ 

or 
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before the coroner comes, he may in convenient 
time take up the ſame, in order to view it, and 
in ſuch caſe the town ſhall be amerced; as it 
ſhall be if the body is ſuffered to lie fo long that 
it ſtinks, or cannot be judged how it came by 
his death, Fc. A coroner may find any nuſance 
by which the death of a man happens: and the 
townſhip may be amerced : if one is ſlain in the 
day-time, and the murderer eſcapes, the town 
where done ſhall be amerced, and the coroner is 
to inquire thereof on view of the body. 3 Iuſt. 
gl. Bro. Coron. 167. 2 Danv. Abr. 209. 
Nelf. Abr. 536. Stat. 3 Hen. 7. c., 1. 

If a body is drown'd, and cannot be found to 
be viewed, the inquiſition muſt be taken by ju- 
ſtices of the peace, on examination of witneſſes, 
Sc. A coroner's inqueſt may be quathed, where- 
upon he is to make a new one; and for miſma- 
nagement of the coroner, filing of the inquifit.on 
may be ſtopp'd : if he hath been guilty of bri- 
bery, Sc. Commiſſioners may be ordered to take 
a new inquiſition, on the teſtimony of witneſles, 
By ſtatute, coroners concealing felonies, &c. 
ae to be fined, and ſuffer one year's impriſon- 
ment: they ſhall not take above 139. 4d. fee, 
of the goods of the murderer, or out of the 
amercement of the vill fof the eſcape, if he be 
gone; and where a perſon is ſlain by miſadven- 
ture, the coroner 1s to take no fee, on pain of 
105% 5 Rep. 110. _ Med. Rep. 82. 3 H. 7. 


c. 1. 1 Hen. 8. c. 7. and fee now Slat. 25 Gee. 


2, c. 29. concerning his fees and puniſhment. 
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The oath of a coroner adminiſtred by the 
fri. = 


, OU ſhall ſwear, that you will well and 
g truly ſerve our ſovercign lord the king 
* and his people in the office of a coroner, and 
© as one of bis majeſty's coroners for this county 
© of S. and therein you ſhall diligently and faith- 
fully do and execute all and every thing and 
* things belonging to your ſaid office, according 
© to the beſt of your k nowledge and power, both 
for the king's profit and the good of the peo 
ple within the ſaid county; according to the 
direction of the ſtatutes, or acts of parliament 
in that caſe made; taking ſuch fees as you 
* ought, and without taking any bribes or tees 
© more than the ſaid acts do allow.” 


So help you God. 


4. A juſtice of peace is a perſon appointed by 
the king's commiſſion to keep the peace of the 
county where he dwells ; but theſe perſons are 
rather commiſſioners vf the peace, of whom ſore 
of the greateſt quality are of the Quorum, be- 
cauſe buſineſs of importance cannot be done with: 
out the preſence of one of them. 

And a juſtice of the peace is ajudge of record, 
for he may take a recognizance of the peace, 
which none but a judge of record can do; and 
hence they are called juſtices, being before tlie 
1 Ad. 3. called conſervators of the peace. The 
power of appointing juſtices of peace is only in 
the king, tho" they are generally made at the 
| diſcretion 
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diſcretion of the lord chancellor, by the king's 
leave; and the king may appoint in every coun- 
ty of England as many as he ſhall think fit. Dall. 
Juſt. 8. Lamb. 186. 

The general commiſſion of the peace, by ſta- 
tute, began 1 Ed. 3. tho? before that time there 
were conſervators and particular commiſſioners 
of the peace 1n certain places, but no commiſſion 
throughout England : at firſt the number of ju- 
ſtices was not above three or four in a county; 
afterwards they were limited to fix in every coun- 
ty, whereof two were to be knights, and two 
men of the law. But by ſtat. 14 K. 2. c. 11. 
eight juſtices of peace were to be aſſigned in 
every county; and the number of juſtices has 
greatly increaſed ſince their firſt inſtitution, they 
being now without limitation. Co. Lit. 174. 
Dali. c. 5. 1 Ed. 3. 6. 16. 

Juſtices of peace are to be reſident in the coun- 
ty where appointed; and to keep their ſeſſions 
four times a year, viz. the firſt week after Mi- 
tha:lmas, the Epiphany, Eaſter, and St. Thomas 
the martyr, called Becket, They are to be the 
moſt ſufficient perſons within the county, and of 
the beſt reputation; and they muſt have certain 
eſtates in lands to quality them: no ſteward of 
any lord ſhall be in the commiſſion of peace, 
And juſtices of the peace were formerly to be 
allowed 4 5. a day during their attendance at the 
quarter- ſeſſions, to be paid by the ſheriffs of 
counties, Sc. Now the qualification of juſtices 
is 100 J. a year eſtate, freehold or copyhold, in 
poſſeſſion = life, or greater eſtate, or certain 
term of twenty-one years, above incumbrances ; 
or acting as juſtices ſhall forfeit 100 J. And at- 
tornies, Fc. are incapable to be juſtices of peace. 

Ee Stat. 


4 


424 


Ok the King and his Pyerogative, 


Stat, 2 He A. c. 4 18 F. 6. c. 11. 12 
R. 2. c. 11%" 5 Geo. 2. c. 18. 18 Geo. 2. c. 20. 

By virtue of one / ſignavimus, or clauſe in 
their commiſſion, evey juſtice of peace hath 2 
ſeparate power, and may do all acts concerning 
his office apart and by himſelf; and even may 
commit a fellow juſtice upon treaſon, felony or 
breach of the peace: and this is the ancient 
power which conſervators of the peace had at 
Common Law : but it has been held, that one 


Juſtice of peace cannot commit another juſtice, 


for breach of the peace; though the juſtices in ſeſ 
ſions may do it. By virtue of another Agua 
vimus, or clauſe in the commiſſion, two or more 
juſtices of the peace (one of the Quorum) have 2 
joint power to inquire by jury of all offences men- 
tioned in their commiſſion; to take indictments, 
grant proceſs, Fc. and to hear and try the of. 
tences, which are matters to be tranſacted at the 
quarter: ſeſſions: and by the ſtatutes, in many 
caſes they are empowered to act where their 
commiſſion doth not reach, the ſtatutes them- 
ſelves being a ſufficient commiſſion. Lamb. 
Juſt. 385. Jenk, Cent. 174. Wobd's Inſt. 80. 

The ſtatutes of * 4 Hen. 7. c. 12. 33 Hen. 8. 
c. 10. and 37 H. 8. c. 7 give a further gene- 
ral power to juſtices of peace, than is expreſſed 
either in their commiſſion or any particular ſta- 
tute, The particular ſtatutes are to be executed 
as they direct; wherein if no expreſs power 1s 
given to any one juſtice, he can admoniſh only ; 
and if not obeyed, may make preſentment of the 
offence upon the ſtatute, and with his fellow ju- 
{tices hear and determine it in ſeſſions; or he 


may bind the offender to the peace, or the good 


Au. If in force ſince the death of king Henry 7. 
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behaviour : ſome ſtatutes impower one juſtice of 
alone to act; ſome require two, three or 
— Sc. And where a ſpecial autho- 
rity is given to juſiices of peace, it muſt be ex- 
actly purſued ; or the acts of the juſtices will 
not be good. 2 Salk. 475. | 

A juſtice of peace has no need to ſhew his 
commiſſion, when he juſtifieth the doing things 
23 a juſtice; for the commiſſion remains with 
the Cuſtos Rotulorum of the county, and he is cal- 
ld by commiſſion in open aſſiſe, or ſeſſions. 
Where the ſtatutes refer a trial to the juſtice's 
diſcretion, 1t is ſaid he may examine upon oath : 
and in ſome caſes the teſtimony of a juſtice of 
peace is of as great force, and ſometimes greater 
than an indiftment of twelve men on oath, viz. 
n caſe of preſentment of high-ways, force and 
riots. A juſtice certifying into the king*s Bench, 
that ſuch a one broke the peace in his preſence, 
the party ſhall be put to his fine, without a tra- 
verle to the ſame. Crompi. 120, 132. Lamb. 
387. Dalt. . 

Juſtices in their ſeſſions, might originally hear 
and determine felonies ; but they at this time 
only try petty larcenies, other felonies being of 
courſe tried at the aſſiſes: but out of ſeſſions 
they commit all felons in order to trial; and it 
ls incident to the office of juſtices of peace, to 
commit offenders; they alſo bind over proſecu- 
tors, to the aſliſes, take and certify examinations 
and informations, recognizances, c. and if they 
neglect their duty herein, they ſhall be fin 
A juſtice may commit a perſon that doth a felo- 
ny in his own view, without warrant; but if it 
be on the information of another, he muſt make 
a warrant under hand and ſeal for that purpoſe : 
and if a juſtice iſſues his warant to arrelt a 9 
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tho? the accuſation be falſe, the juſtice is excu. 
ſed where a felony is commired ; but in caſe 
there be no accuſation, action will lie againſt 
Dall. c. 11. 2 Leon. 187. 

Where a juſtice of peace acts to compel an. 
other to perform any thing required by law, ag 
if he commands one to be impriſoned, Sc. he 
cannot act out of the juriſdiction of his county; 
but he may take informations any where, to 

offences in the county where committed, 
and he principally reſides, or take a recognizance 
to proſecute. Juſtices have a diſcretionary power 
of binding to the good behaviour, on breaches 
of the peace, &c. and may require recognizance 
with great penalty of a dangerous perſon, for 
keeping the peace; and for default of ſurcties, 
they may be committed to priſon : but a man gi- 
ving ſecurity in the court of F. R. may have a 
Superſedeas to the juſtices; fo on giving it to 
other juſtices, Sc. Cro. Car. 213. 2 Lil. Au. 
131. | 

Surety of the peace, and binding to the good 
behaviour, a juſtice may grant at the requeit of 
any perſon, or demand, «x icio: when granted 
on requeſt of another, he that demands it 1s to 
make oath of blows given, or that he goes in 
fear of his life, or ſome bodily harm, Cc. And 
petſons doing any thing tending to the breach of 
the peace, by affrays, aſſaults, fighting or quar- 
relling, barretors, rioters, &c, may be required 
to enter into recognizances with ſureties to keep 
the peace, and be of the good behaviour; {6 
perfons of ill fame and ſuſpected to break the 
peace, and who live a ſcandalous life, by fre- 
quenting gaming-houſes, Sc. Night-walkers, 
common. drunkards, common whores, cheats, 


thoſe that live idly, c. But miſbehaviours mull 
| I relate 


luſpicio1 
rant to 
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relate to the publick peace; and abuſive lan- 


as calling one rogue, raſcal, lyar, &c. 
++ 9b — of it. Dalt. 263, 268, 292. 

4 Inſt. 181. 

If one makes an affault upon a juſtice, he may 
zpprehend the offender, and fend him to a gaol 
till he finds ſureties for the peace: and where a 
man abuſeth a juſtice by words before his face 
or behind his back, in relation to his office, he 
may be bound to the good behaviour; and if the 
juſtice of peace be abuſed in the execution 
of his office, the offender may be indicted and 
fined. To ſay of a juſtice of peace, he doth not 
underſtand law, Sc. is indictable; and con- 
tempts againſt juſtices are puniſhable by indict- 
ment and fine at the feſhons. Cromp. 149. 4 
Rep. 16. 3 Mod. 139. 

- Juſtices have power to grant warrants to bring 
perſons before them; for arreſting and appre- 
hending . criminals ; levying penalties on offen- 
ders againſt ſtatutes ; and making commitments, 
Ge. And if complaint and oath be made by a 
perſon of goods ſtolen, and that he ſuſpects they 


are in ſuch a houte, and ſhews the cauſe of his 


ſuſpicion ; the juſtice of peace may grant his war- 
rant to a conſtable, Ec. to ſearch in the place 
ſuſpected, and to attach the goods and cage: in 
whoſe cuſtody they are found, and bring them 
before him or ſome other juſtice to give an ac- 


count how he came by them, and further to 


abide ſuch order as to law appertains: but a ge- 
neral warrant to ſearch all places, is not ſafe or 

ſtrictly lawful. 2 ales Hiſt, P. C. 113, 114. 
A juſtice may make a warrant to bring a per- 
ſon before him only, and it will be good; though 
it is uſual to bring offenders before him, or any 
other juſtice of the county, &c. If a juſtice 
| grants 
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grants any warrant beyond his authority, the of. 
ficer muſt obey ; but not if it be where the ju. 
ſtice hath no authority: 2 may not inter- 
meddle with property; if they do, it is action- 
able. But juſtices of peace may make and per- 
ſuade an agreement in petty quarrels and brez. 
ches of the peace, where the king is nor intitled to 
a fine : though they may not compound of. 
fences ; or take money for making agreements, 
5 Reg. 60. Ney 103. 3 Salk. 217. 

Juſtices ſhall not be _— puniſhed for any 
thing done by them in ſeſſions as judges : and 
if a juſtice of peace be ſued for any thing done 
in his office, he may plead the general iſſue, and 
give the ſpecial matter in evidence; and if a 
verdict goes for him, or the plaintiff be nonſuit, 
he ſhall have double coſts. Though juſtices of 
peace may be indicted for — money, or any 
corrupt — and if a juſtice of peace 15 
guilty of any miſdemeanor in his office, infor- 
mation lies againſt him in B. R. where he ſhall 
be puniſhed by fine and impriſonment. Allo 


for contempt of laws, &c. Attachment may be 


had againſt juſtices of peace out of the King's 
Bench, on motion of the attorney general, &c. 
Stat. 21 Fac. c. 12. Keb. 727. Sid. 192. 24 
Geo. 2. c. 44. 

The particular power of juſtices by the ſtatutes 
relates to alehouſes, apprentices, artificers, bad- 
ers, bail, bakers, bankrupts, baſtards, behaviour, 

rewers, bricks, and tiles, bridges, buggery, 
burglary, burials, burning of houſes, butchers, 
callico, candles, carriers, certiorari *s, church 
and church-wardens, clipping and coining, clo- 
thiers, coals, coffee, conſtables, conventicles, 
corn, cottages, county-court, curriers, cuſtoms, 
deer-ſtealers, diſſenters, diſtillers, 
yers, 


Towns, 
their av 
ritories 
of ale 
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dyers, exciſe, falſe tokens, felony, fiſh, forcible 
entry, foreſtallers, fuel, game and gaming, 

Is, goldſmiths, gunpowder, hackney coaches, 

wkers and pedlars, hay, hedge-breakers, high- 
ways, hops, horſe-ſtealing, houſes of correc- 
tion, hue and cry, informers, juries, labourers, 
leather, lights, Lord's day, lotteries, malt, non- 
conformiſts, oaths, papiſts, parliament, perjury, 
pewter, plague, poor, poſt-letters, purveyance, 
quakers, rapes, recognizances, recuſance, reli- 
gion, riots, robbery, ſacrament, ſalt, ſcaven- 
gers, ſchoolmaſters, ſeamen, ſervant, ſewers, 
ſhips, ſhoemakers, ſilkthrowers, ſoldiers, ſquibs, 
ſtamp duty, ſwearing, taxes, taylors, tithes, to- 
bacco, treaſon, trophy- money, vagrants, victu- 
allers, wages, warrants, watch, watermen, 
weights and meaſures, windows, wine, wood- 
ſealers, wool, wrecks, Sc. See Burn's Ju- 
ſlice. 

And there are juſtices of peace within liber- 
ties, who are ſuch in Cities, and other Corporate 
Towns, as the others are for the county; and 
their authority 1s all one within their ſeveral ter- 
rtories and precincts, having beſides, the aſſiſe 
of ale and „ wood, victuals, &c. 27 U. 
8. c. 25, | 

But the king, notwithſtanding his charter to 
the mayor and others to be juſtices of peace with- 
in a city, may grant a commiſſion of the peace 
elpecially in that city or county, to have juriſ- 
diction with the juſtices by charter: and if all 
the juſtices of a corporation are concerned in a 
force, and will not inquire thereof, the next ju- 
ſtices of the county ſhall do it; for the denying 
it, is a forfeiture of their exemption from the 
county. 2 Hals Hiſt. P. C. 47. 6 Med. 164. 


If 
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If a juſtice dwell in any city, which is a county 
of itſelf within the county at large, he may grant 
warrants, Sc. at his dwelling houſe, tho* oui 
of his county for which he is a juſtice. The 
judgments of juſtices of peace in their ſeſſions, 

not be removed into B. R. without enter. 

into recogizance of 50%. to proſecute with 
ect, and pay coſts if affirmed. 9 Geo. c. ). 
5 Geo. 2. c. 19. 


We oath of a juſtice of peace. 


6 OU ſhall ſwear, That in the office of x 
6 4 Juſtice of peace, in and for the county 
* of, Sc. in all and every the articles in his 
'© majeſty's commiſſion enzoined and to you di 
© rected, you will do equal right to the rich and 
© poor, according to your knowledge, and the 
+ laws and ſtatutes of this realm; you ſhall not 
© be counſel to any perſon, in any quarrel de. 
pending before you; you thall hold your {- 
ſions according to the directions of the ſtatutes 
© in that caſe made; and you ſhall cauſe to be 
© entered the iſſues, fines and amercements that 


_ © ſhall happen to be made, and all forfeitures, 
without any concealment, and fend an account 


© of them to the king's exchequer; you ſhall not 


| © ſpare any one for gift or other cauſe, nor take 


© any thing for doing the buſineſs of your c. 
* fice, but the fees and allowances accuſtomed, 
© and fixt by acts of parliament, c. and in al 


things. you ſhall well and truly do and execute 
- © the office of a juſtice of peace. 


So help you God. 


5. A con- 
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5. A conſtable is an officer over a hundred or 
in a pariſh, for preſervation of the peace; there 
being two forts of theſe officers, high conſta- 
bles, and perty conſtables; - 

The ſtatute of Mincaſter, 13 Ed. 1. c. 6. ap- 
points for conſervation of the peace, two con- 
ſtables in every hundred, called high conſtables; 
and continuance of time, and increaſe of people 
and offences, hath under theſe- made othefs ne- 
ceſſary in every town, called petty conſtables ; 
which are of like nature, but of inferior autho- 
rity to the others, and are as it were aſſiſtants to 
them: alſo there are other officers in towns and 
pariſhes, as headboroughs, tithingmen, &c, and 
where there is no conſtable, their duty is the 
fame ; but they ſeem generally to be for particu- 
lar boroughs, tithings and villages. Dall. 2. 

It is ſaid, conſtables were conſervators of the 
peace before juſtices of peace were made ; but 
ſome of our law books mention that conſtables 
wer? only ſubordinate officers to the conſervators 
of the peace, as they are now to the juſtices. In 
places where headboroughs are appointed, they 
are a kind of conſtables, though conſtables are 
the principal officers ; and there are fome thines 
which a conſtable has power to do, that head- 
boroughs and tithingmen cannot idtermeddle 
with : indeed in the abſence of the conſtable, 
they are chiefly to attend the ſervice of the of- 
hce; and in a town or pariſh, having no other 
pariſh officer, the tithingman, &c, is in effect 


the conſtable of the place. Dall. 3. Owen 


105. 

Anciently high and petty conſtables were ap- 
pointed by the ſheriff in his tourn, and ſworn 
there, as well as in the leet : a conſtable. of com- 
mon right is to be choſen by the jury in the 

court. leet; 
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it he is abſent when elected, he ſhall be ſworn 


at the next court, and there he ſhall be amerted 
ſen by the ſteward, on preſentment 


the juſtices at their quarter ſeſſions may chile 
and ſwear a high conſtable: - and: he miay be 


II conſtables, headboroughs, * <8; 90 


| leet, or until the next quarter ſeſſions, and then 


LY 
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court- leet; and if he be preſent, and refiiſe to 
be ſworn in his office, the ſteward may fine bim: 


before juſtices of peace; and then if ſuch cott. 
ſtable refuſe to be ſworn, and to take upon hm 
the office, the homage muſt preſent his refuſal 


At the court- lect a high conſtable m may be cho- 

the jury; 
where "cuſtom warrants it: but where fuch courts 
are not kept, or there is a neglect in chuſing him, 


ſworn out of ſeſſions, by warrant from thenee, 
Salk, 175, 


out of the pariſh,” or in cafe of refuſal to ſerye 
the office, two Juſtices of peace are to ſwear ney 
ones, till the lord of the manor hold a court. 


the ſteward or Juſtices may either approve of 
them, or — — others to continue in for one 
year; and if any of them continue above a year, 
the juſtices of peace may diſcharge them, and put 
in others until the lord of the manor holds 2 
court. Stat. 13 & 14 Car. 2. c. 12. 

All conſtables are appointed yearly : the high 
conſtables are now generally cad and ſworn by 
the juſtices at their 2 * and petty conta 
bles and tithingmen, in each town, pariſh or 
vill, and choice of them p "T belongs to the 
court-leet ; but they may & be Red by the pa. 
riſhoners, and fworn by a 7 * Sc. who on 

cauſe may remove them. A village having 
no conſtable, the juſtices of peace, by order ot 


ns, appointed one to ſerve there ; * Ju- 
7 ces 


% %. 
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tices have always exerciſed a power of appoint- 
ng _ *. they are — to the Ju- 
ſtices 


elected to this 8 to be 
nen of honeſty, know and ab 


of ſubſtance, and not of the meaner fort, alſo 
hall be refident where choſen; and if they be 
not thus qualified, upon complaint, two juſtices 
may appoint other perſons. But phyſicians, apo- 
thecaries, c. are excuſed by ſtatute from bear- 
ng the office of conſtable, or other, pariſh of- 
ces; and juſtices of peace, attornies and offi- 
ers of the courts at Weſtminſter, barriſters at law, 
Et. are privileged from ſerving this office; and 
poor, old, ſick and decrepit perſons, are ex- 
empted from it. 8 Rep. 41. 5 Mod. 96. 2 
Hewk. P. C. 63. ot = 

A conſtable may make a deputy z but the 
conſtable is anſwerable for him, and the deputy 
muſt be ſworn: and conſtables may appoint a 
deputy, or perſon to execute a warrant, when 
by reaſon of ſickneſs, Sc. they cannot do it 


conſtable, c. ſcrupling to take the oaths, are 
to make deputies for the execution of the office, 
who ſhall comply with the law in this behalf: 
and a woman made conſtable, by virtue of a cu- 
ſom, that the inhabitants of a town ſhall ſerve 
by turns, on account of their eſtates or houles, 
may hire one to execute the office for her, and 
the cuſtom is good. Sid. 355. . 2 Hawk, 63: 
V. & M. c. 18. n 
The office of Higb Conſtable conſiſts in theſe 
tings : he hath the direction of the petty con- 
| Ff ables, 


* 
1 


2 as the ſheriff is to the court of 
Ling's nch. 4 Inſt. 267. Salk, 175,. 176. 
The perſons 


4 2 dot 
infants, lunaticks, Se. an they are to men 


themſelves. Diſſenters choſen to the office af a2 
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of the peace; and make returns to the ſeſſions 


" oath, or that concern his office: and he is ty 


to repair them; ſcavengers that neglect d 
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ſtables, headborouglis and tithingmen within his 
hundred. In general, his duty is to Keep the 
peace, and apprehend felons, rioters, c. He is 
robe hue and cry after felons, and take care 

t the watch be duly kept in his hundred; 
and that” the ſtatutes for puniſhing rogues and 
| be put in execution. He ought to pre- 

Gun 


ſent viilawful gaming, tippling and 
sf,” bödlheck afftays, Sc. He is to execute 
Watrafits and precepts directed to him by juſtices 


the juſtices to all the articles contained in his 


iſſue his precept to the petty conſtables, to make 
preſentment of offences, and cauſe. them to 
o their” returns; allo to prepare liſts of ju- 
refs, levy gaol- money, c. Dall. c. 28. 
- He ſhall return all victuallers and alehouſe- 
keepers that are unlicenſed ; and ſuch perſons a 
entertain inmates in houſes, who are likely to be 
charpeable to pariſnes: he muſt preſent the de. 
faults df petty conſtables, headboroughs, Ge. 
that neglect to apprehend rogues, vagrants and 
idle per ſons, whores, night-walkers, mother e 
baſtard children like to be a charge to their pa 
riſdas, c. And alſo all defects of highways 
and bridges, and the names of thoſe who ought 


| and all common nuſances in ftreets ane 
highways; bakers who fell their bread unde, 
weight ; brewers ſelling beer te unlicenſed ale 
houles or vickuulling-houſes; foreſtallers of mari 
kets, fers and regrators, Fr. At even 
quarter- ſeſſions high conſtables are to pay to ta. 
Collectors appointed, and the treaſurer of HR 

county, all fuch money as hath been levied ang: 
received by them of the churchwardens of 1 8 
3 * 
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of falſe impriſonment. 70 Rep. 67. 2 Inf. 


297. 2 Danv. Abr. 148. 
As the conſtable is the p deer e a ju- 


roper 
ſtice of peace, and bound to execute his lawful 
wattitit if a warrant e 
bim to execure the 


Geh laid — 
they and the i itants 
May tax all perſons chargeable by the 43 Eli. 

2. concerning the poor, as every occupier of 
knd, r. whic rate being — — 
nltices,” the conſtables may levy it by diſtreſs 
1nd fate of goods, c. Conſtables ſued may plead 
the general ſue, and give the ſpecial matter in 
tdence, for any thing done in their offices. 

And if a conſtable doch not his duty, he may 
e indicted and fined by the juſtice of peace. 
Ff 3 21 Jac. 
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21 Jag c. 12. 13 & 14 Car. 2. c. 12, 24 
yer "duty of conſtables nder particular 

es under 
heads; Extends. to affrays, alehouſes, arms, ar. 
reite auaigery, bakers, baſtanty, asd, -bouts 
bridges, . Þpyer, buttons, . carriages, catile, clo- 
i * — . Ten, e deer- 


— 1e exciſe, felons, ſiſh N 
gay, 87 — nngpt am 
9 a, ee 


glers, 
N high huc and 105. 
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; R wy 
| ; recuſants, po 
ers prelentments, priſons, priſoners, riot 
rogues, robbery, ſabbath, ſervants, ſhocmakers, 
ſoldiers, Negting, taylors, vibes, tobacco, va 
grants, watch, warrants, weights, wreck, Sie. 
Under alt -which heads above, the conſtables 


s *# 


forers, militia, night- wall 


levying PRUNG, Sc. by 


bete u loag fan of: a conſtable's oath in 
Dalton, which is adopted by Mr ablgh of ex. 


his duty in many, inſtances ; but 2s that 


yn of the conltable's duty, nor indeed the 
moſt. material inſtances thereof, it may be more 


ſtatute) to {ſwear him to the due execution of his 
office- in general, than to deſcend to thoſe par. 
ticulars; leſt by mentioning ſome parts of tus 
duty, and not others, he may be induced to think, 
that thoſe others are not ſo neceſſary. Burs's 


C:n- 


Df the King and his Pꝛerogative. 


OU hall well and truly ſerve our fove- 

| reign lord the king, (andthe lord of this 
1 if ſworn in a eourt-leet) in the office of 
© conſtable, for the townſhip of for 
© the year wing — (or, until you ſhall be law- 
fully diſcharged theretrom ; or, until angther 
—— ſworn in your place.) You ſhall well 


and truly do and execute all things 
© to the ſaid office, according to the belt & 
your {kill and knowledge.“ 

So belp you Cod. Burn aba 


2 oath of petty conſtable, Ge. 


ou ſhall fwear, that you will well ind 
truly execute the office of a petty. con- 
* ſtable, (tithingman or headborough) of and 
© for the pariſh of, &c. His majeſty's peace you 
* ſhall keep, and fee it kept by others, as muck 
as in you lieth; in — —— 
conſtable, you ſhall be aiding and 
him; and in his abſence you ſhall kts 
his office, according to.your power and know- 
© lege, till another be choſen in your place, or 


you bo-legatty: diſcharged, 
So ie Gako 
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Df" publick  Diſences//committed-dgaing 
rhe King and the People, -qnd the 
-Puniſhmenr.- TRW Of: VV. i at d 


4 
808 2 IE 1 UL AI 


on N oſfence is a crime crime or. fauk — 2 

man charge, may the 
N life, fortune or poſſeſſions of another; 
or it is an act committed againſt à law, and 
puniſnable by it : and offences are vario and 
=: On the moſt common and publick ones 
are 


— 


2 - 3 K 
oF SAA ad os mei ant yd it 
1. Hi h 8 3 D 9 7 
2. run das Wi 191 
3. Murder. , 1h 

pe % 
9 —— 9. Forgery.” 
2 2 or Ain n Wee Ge. 


1 12510 fu SH = nud 


oMfreaſial = debcedcobe: an babe comminyt: 


againft the:ſecurity of the king and 

at common law. there were 1 — 
concerning high: treaſon, and before the ſtatute 
25 Ed. 3. it was a very uncertain crime; for the 
killing dt abs: king's: brother; or even his mel- 
ſenger, was taken da be included in it; ſo when 
acts tending to diminiſh the dignity of the crown; 
and where a man grew popular, this was conſtru- 
ed to he incroaching yal power, and held to be 
treaſon ; but ance. the that act there 
e at Rv POR OY 


-The 


a * ft —— . 


Of public Difences. 
ag ye — 


[ ſhall divide inta. 
—.— 
the ewe N 
Za 193. 19070 
2. Treaſon in * war "againſt! — king 


208. 


the ſtatute — Ed. „ c. 2. o 
eir eldeſt ſon and heir, e. 
hough ir-mult be : arms wr oh 
s by providing arms to o it, to levx 
var againſt him, . ——— 
to join therein, aſſembling perſons in order to 
— the king, or: 10+ get him ĩnto 

theſe atts are ſufficient to prove 
— — death of che 
king, and to- make a er e _> 
on; 3 byte ö, 1 
Ie was formerly held that by: knw! 
words, is not an overt-a& to make this crime! 
tneaſon; but it | hath been ad; that word 
are:an overt act: — 2 —— 
v direct purpoſe againſt the king'x life, will 
mount to an ovyert · act of compaſſing or ima: 
ginüng the King's death for as the compaſſing or 
imagining the death of the king is the treaſor, 
words are the moſt natural way of expreſſing 
the Imagination of the heart, and may be good 


CI- 
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* — * 


ebenen Sent:: 
. W145 which 


ination, is 
an overt· act. But if words are ſet N in 


e 40, 4 


Words — —— to kill Ge leag. are overt. 
as of — andl it Is held, that 
he who. ae e by Jones to N laws to 
the | fs 20d) to reſtrain his power, doth 
—_ deprive him of oa grown.and life; that 

£4 man be ignorant of the intention of thok 

e up 3 if he joins 
in ok action with them, he is guilty of treaſon: 
and that the lam judges every, rebellion hg Fa 
— the king's. life, and a de E 

a rehel would not ſuffer 
reign and live, who will puniſh him for Fig 
lon. Moor 620, 

wy 4; the head of compalling and imagining 
de ki s death, EIS: of treaſon proved by 
Gircurnſtances is puniſhed as high treaſon ; and 
men's actions are governed by their intentions, 
Sr. g. Mad. 206. 

2, To levy war againſt the king in his realm 
is high treaſon, by the ſtatute of Ad. III. and 
was ſo at- Common Law. But, as in caſes of 
treaſon, there muſt be an overt- act; 4 conſpi 
racy or compaſſing to levy war is no overt- ach 
unleſs a War is actually levied; though if a war 
— levied, then the conſpirators are all traitors 

altho they are not in arms: and a con{piracy 
10 levy. War, willbe: cdence of. an oyert-aGt tos 
gcompaſſing the king's death; but if the charge 
in an indictment. be for levying war only, it 
muſt be proved that a war was levied, to brag 


« he guards 2% is high treaſon; and thoſe, 
uho e an inſurrection; in order to redreſs a 
public k grievance, whether it be a eal- or pre- 
eaded one, are ſaid to levy war againſt the kings. 
though they have no direct deſign againk his per- 
ſon, Where great numbers by force endeavour! 
to remove certain perſons from the king, or to 
lay violent . on a privy. 8 or re- 
venge themſelves againſt a magiſtrate for execu-· 
the his office; or to deliver men out of priſon; 
or reform religion, or 2 down all 
bawdy — or throw down all igcloſures in 
general, Oc. theſe. acts will be high treaſon: 
But where a number of men riſe to remove a 
grievance to their private intereſt; as to pull 
down a particular inc loſure, &c, they are only 
wth Sid. 358. 5 luſt. 9. Kel. 75: Hawks 
7. 3 | 
docked more conſpire to — war and. one 
of them alone raiſes forces; this fhall be adjud⸗ 
ged treaſon in all. And not only ſuch as direct- 
1 85 and take up arms againſt the Ring; but 
0 thoſe whe in a violent manner withſtand his 
lavful authority, or attempt a reformation. of 
his government, do levy war againſt him: and 
therefbre to hold a fort or caſtle againſt the 


king's forces; to keep t r armed men in 

great numbers, againſt the s expreſs com- 

— have been: ban ale. * r 3 
Y 10. ” 1 


© ww 


But 


444 


of A ene, 


84 


EEE 


— e here een 
or # be_proved. by giving the King's enemies 
comfort or relief, or Being in counſel with others 
ö er ſeditious wars; and the delivery of 

render © of the king's caſtles or forts, by 1a 
thereof, to the king's enemy, 5 


. 


n er without, for reward, Cc. is an 
— and high creaſon 


te has bern «judged; thatidbeting 757 
enemies is an adhering againſt him; an 
ad to the enemies of the king out of th 
realm will be treaſon : one who was rig beyond 


8.8 I” 
8 3-S-© 


havin rs one pra to ode * 
kingdom was held guilty h treaſon, WT. 
triable by the Stat. 33 H. B. 15 But adhe: 2 
rence out of the i . N 


lace 195 England. 3 Lal. 10. H. P., C. 1 


ddl or the king, in_bpen van 6 Abe. B.0K 
nm, gr nor ths . but trältos; <p 
ue Join ith a Foreign enemy, . and 6050 ; 

Se with him: if he be taken ws 


priſoner, ' he ſhall not be ranſomed, or proceed- 
ed againſt, as an enemy, but as a traitor-to the 
king: but an enemy coming in open hoſtility 
into this kingdom and taken, ſhall be either ex: 
ecuted by martial law, or ranſomed ; for he can. 
nat be indicted of treaſon, becauſe he nl was 
within the allegiance of the king. PP, 11 


When 


* * | 
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* 

s 4 1 3 

— 
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Df publick Dffences. 

that another hath.commit- 

G reaſon, and doch not reveal it h the King, 

or, bis privy. * or Tome. mag ate, that 
the offender. may be Gr. it i high trea- 

ſon by our ancient law: but there muſt De 

an — to N 8 act, to Ls: 


it treaſc 3 
% To vil, at. the Ling CET 
vom or 
1 575 eldeſt fon, are treaſon within 1 8 
king ZEdvw. III. Alſo violating the queen 
„c. was high treaſon. at A bp: 

pron, &. ws is the certainty of the ki 
abou 


F 


vp een conſort is ki 

n -her fees and d confentin 
Ae het, but this doth not exte 

W wager: 107 3 Ne, the! wy 
e ee y during the marri 

* A "And the eldeſt daughter of he King is i 10 
* is eldeſt not married at the time of 
the violation, which, will be treaſon, 'alchiough 
there was an elder daughter dünn ive” who died 
without iffue; for now the elder Alive has a right 
to the 3 the cropn, upon failure 


0 he en We Rar 
ar: rig hn 423 e 1 
ute, m 
ghore ; andirexrencerh not to a e 


Tb counterfeit the King's 7 Fal, priey 


W nkerh_gt chere wich r deceit 


this K; 995 5 gn io the RE 82 
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and conſent, xo the coup ifin 
Wal. arc EF 
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5 5 8 
un itin 1 
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Mes 0 0 5 
28 


wo it 1 = ws not 
& the” this he Hbt % 
of treat 


15 has Arg bdped a mhiſpriſi 
SAR bt fe, — is, 
e wo 
wa, Lad. Big: 418 5 


25 Cd. eg Gr 0 * erf. 8585 
. We a 1 — 1 5 
— e h treaſon 1 1 * * 


* 


Torte nih 


8 ern * 


Afſd as e 
the Kin 0 f 8 Sb 5 
1 110 980 ug 5 Cadena be att 
m ter all 
6 A ES OF, Of 8 ans rag 
it müſt be Rte 
9 5 2 e | broot 
's uglft o. 
eh wet kes, een 


» 


— nd 


behav of N 
14 mefſt. 

u eh fer a h. bel ber 
„ weed cee ommon L, and ot ot 


vile: but treaſons commitred out of the 


nay be tried in B. R. as if the offence rad been 


n 


done in the” county of Miadi#/cx ; alſo ad 
inquired of ad tried won org 
king thinks "it, Ex. Perſons i 
bn ate to have A copy of the Saen 
as before trial! to adviſe with counſel; "hag 
ſhall be admitted to make 2 10 defence, 
eounſel, Wirgeſſes, "Sc. and there muſt bb 4 
46 dvert- act, or two 
afts of the fate tres K brech face to face, 
w make out the treafon a them. Sin. 3 
fl. B. c. 2. TO R . c. 10. 7 N. 
4% Ses F Crb. Lato. jr es this ae 
and Stat! 20 Ges. 2.6. 9555 


Peril Trenſon e Kebtvr inal ries 
way the life 2 1 ſubject to whom he owes et 
cia 6beflience.; and is called petit treafon, 

te high” treaſon, Which is againſt 19 
dug it muy be committed where à ſervaſit kills 
| bis maſter, 1 wife her huſband, or 4 ſecular of 

KISI669) Perſan Killeth his prelate or ſuperior. 
And * — abettors and procurers are Wirhin 
ask: BE if the killing is upon a ſudden fal 
vas, Ur ſe dt ſrnurmdo, St, it is not petit trex- 
Ek EATERS 3 Toft. 20. E. P. 

2 


tho? no t againſt the ſupreme head; and if a ſer- 
vant Kills his miſtreſs, or the wife of his maſter, 
the if maſter within the letter of the ſtatute, and 
it l be petit treaſon, A ſervant intending to 

Kill 


n 


Thisis 4 crime committed againſt the head, 


= — 3 
. — 


32 | I CESSES 
2141885 r 


Murder is a wilful and felonious killing of 


man upon malice forethought ; 


F 2222 8. * 42 221 
+ ah 115 
1 
2 
S 2 y 
1477 114 + 
x 1 1 
111 2 8. 2 5 


* wounded 


and 1 one diſorderly 
bung, ir hall be ne-excuſe, the wounds will be 


D ITN 


x5 angiiet een & Das — W 1 


+; 4: Murder done ourof. malice pere 
002 CD goers his 223 15:3 
2. Manſlaughter killing ieder 
"yy * Ste ib. 290. UN des TUHEW a 
g Homicide or kling juſtifiable. you ET 
2 naht. wad babe wil Lal or 1. 3% 


et- In Wer endet An Fas 3 
«hich ix either expres; where it may be evi- 
dently proved there as former ill- will, and the 
kiling. is with a ſedate mind. and: formed deſign 
okdowtg it 3 or it is implied by law, when ane 
kills another ſuddenly, having nothing to 
——— a ſtile, and the like: 

(| 


and voluntary act, wean 
ah enſ tines dotht it of malice prepented and 


ty im the eſtræm tf the aw: and if a 
perſon in cool blood maliciduſly arid deliberately: 
as abocher in ſuch a manner; beyond. any ap- 
parent intent of chaſtiſement, that he dieth; it 
a murcler by expreſs m̃alice. So where? a man. 
geautes his revenge, oon à ſndden provocation, 
in ſuch a cruel manner, with a dangerous wea- 
pon, as ſhews a malicious intention to: do miſ- 
chief, and death follows, tis malice expreſs from 


thenauatt. of: nn _ A. HN P. C. 
95 492: * 64, 127. BURR do zu MX 
G g if 
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Ot publick Offences, 


If one l iſon to kill a certain perſon, and 
another ks ' and dies; or if having malice to 
à man. ſtrikes or ſhoots at him, but miſſeth him 
and kills another perſon ; theſe are murder: and 
by poiſoning, and where one killeth another with. 


out provocation, malice” is implied. If one re- 


folves to Kill the next man he meets, and does 
kill him, it is murder, though he knew him not; 
here malice is implied againſt man ' Where 

two perſons meet and fight on a =o ent quar. 
ret Ind 0e kr Elea; or if a pe n 4 fud- 
den quarrel. * to be maſter of hi $ temper; 
and kills another, it will be murder: for When 
perſons fight after a former quarrel,” it ſhall be 
preſumed to'be out of malice ; and if two men 
fall out in the morning and meet and fight in 
the afternoon,” if one of them be killed, this is 
murder; their” after. meeting is of malice. If 
two perſons fight a Duel, upon ſome quarrel Pre 
cedent; a 40 one of then be killed, 3 
cipal and ſeconds are gullty of murder. 
51, 52, Kel. 27. ed. 578. a 770 
Hawk, Pl. Cr. 81. 

A man being provoked by unde br 205 

makes a puſh at a pen before his fword is 


drawn, and thereupon a fight enſùes, wherein he 


who made the aſſault wine. the" other, this will 
be murder; but if he had made no puſh till the 
other's ſword was drawn, it would have been 
only manſlaughter in the perſon killing. And if 
one upon a quarrel with another tell Am that he 
will not ſtrike firſt, but will give ſuch other a 
— of ale to ſtrike him, and thereupon the other 
kes him, and he Kills the other, he is gullty 
of murder ; this being only a covert bs his malt 
cious intentioo. Kel. 55 br, 1. H. P. C. 40. 


© „ + 


Wher 


| Df puhlick Dfences, - 
Where a perſon aſſaults. another with malice, 
ep he.be afterwards driven. by the other to.the 
wall: ill him there in his.own defence, it 
5 of his firſt intent: but if the 
rty afl y to the wall, and bring ſtill pur- 
ved kills the other, it is only manſlaughter in 
his own, defence. If two having malice. fight, 
and the ſervant of one of them not knowing of 
the,,malice,. killeth the other, this is murder in 
the maſter, and but manſlaughter in the ſervant ; 
though when there is a conſpiracy to kill a man, 
but no malice againſt his ſervant, if the ſervant 
be ſlain, the malice a the maſter ſhall be 
conſtrued to extend to his ſervant, and kill a man, 


ſervant is murder. H. P. C. 47. Kel. 58, 129. 


Der 128. 7 d 


If two or more perſons come together to do 
any unlawful act, as to beat a perſon, rob a park, 
Ge. and one of them kills a man, it is murder in 
all that are preſent, aiding and aſſiſting, or that 
mere ready to aid and aſſiſt: all will be ſaid to 
intend the murder, and ſuch perſons adjudged to 
be preſent that are in the ſame houſe, though in 
another room, or in the ſame park, though half 
a mile off: when perſons are doing an unlawful 
| a, the law preſumes malice ; and fo it is if 

death happens, where ſeveral perſons intend only 
a breach. of the peace, &c. 3 Inſt. 56. Dall. 
344 Kel. 87, 116, 127. 

In caſe any magiſtrate or miniſter of juſtice is 
killed in the execution of his office; a ſheriff, 
conſtable or watchman in doing of their duty, 
or any. other that comes in aid of the king's of- 
ficer ; and if a watchman be killed in ſtaying of 
night-walkers, it is ſaid to be murder: and here 
a perſon ſhall not come off by alledging that what 
he did was in a ſudden affray, &c. Alſo where 

Gg 2 a bailiff 
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Pe publick Offences, 
4 bailiff is killed in executing a lawful warrant, it 
is murder ; but if the bailiff doth that which i; 
unwarrantable, as if he break 7 a door, or 
window of a houſe, c. to make any arreſt in 
a civil caſe; and where he hath no authority, it 
is no murder to kill him. 3 ft. 31. Kel. 6o, 
128. H. P. C. 46. Cro. Jac. 280. Cro. Car, 
372. Hawk. Pl. Cr. 84, 86. 2 
Killing a perfon endeavouring to part others 
fighting, though without any evil intention 
againſt him, is murder: and if one who ſees a 
murder committed, doth not his beft endeavouts 
to apprehend the murderer ; or if where two are 
fighting and others looking on do not endes. 
vour to part them, if one is killed, the lookers 
on may be indicted and fined. 5 Inft.' 53. NY 
50. | 
2. Manſlaughter is the unlawful killing a man, 
without any prepenſed malice ; as when two per- 
ſons meet, and upon ſome ſudden falling our, the 
one kills the other. And this crime is felony, 
but for the firſt time admits of clergy. . 
it muſt be on a ſudden el the party 
g uilty doth not appear to be maſter of his tem. 
per by talking calmly 2 the quarrel, or after- 
wards in other diſcourſe, whereby the heat of 
blood may be preſumed to be cooled! therefore 
if two perſons meet together, and in ftriving for 
the wall one of them kills the other, this is man- 
Navightey ; ſo it is, if upon a fudden occaſion they 
had gone into the fields, and fought, and one had 
killed the other; for all is one continued act oi 
paſſion, on the firſt. fudden occafion. Kel. 56. 
3 Inſt. 51, 54 H. P. C. 48 
In manſlaughter, the killing is to be upon an 
immediate falling out, or on juſt provocation ; 
and as to provocations, no treſpaſs, breach of 3 
I : man 


De publick Offences. - 

man's word, or affront by words, Sc. will be 
thought a juſt provocation to excuſe the killing 
of another; though if upon ill words, as calling 
another ſon of a whore, Sc. both the parties 
ſuddenly fight, and one of them kill the other, 
it will de but manſlaughter ; being done in a pre- 
ſent heat. And if one upon angry words aſſault 
mother, by pulling him by the noſe, and he 
that is aſſaulted draws his fword, and immedi- 
gely kills the other party, this is only man- 
laughter ; for the 8 was firſt broken by the 
party killed, and here an indignity was offered 
to the flayer, from whence he might apprehend 
that there might be ſome farther deſign againſt 
him. If a man is taken in adultery with ano- 
ther perſon's wife, and the huſband preſently 
kills the adulterer ; it is a juſt provocation, and 
makes it manſlaughter. Kel.” 55, 131, 135, 

Hawk Pl. Cr. 82, Ventr. 158. 1] | 
If it appears that one hath killed another, ir 
ſhall be intended that he did it maliciouſſy; un- 
leſs he can prove the contrary, that he did the fact 
upon juſt provocation, Poſt, Cr. Law 255. And 
there is a manſlaughter puniſhable as murder by 
the ſtatute 1 Jer, c. 8. which ordains, that if 
any perſon ſhall ſtab another, not haying then a 
weapon drawn, or not ſtriking firſt, fo that he 
dies within fix manths, alrhough it were not of 
malice or forethought, it is telony without be- 
refit of clergy : but this doth not extend to per- 
ſons ſtabbing others by - misfortune, Sc. with 
no intent to commit manſlaughter; and the act 
relates to the party only that actually gave the 
ſtroke, or ſtabbed the other, and not to thoſe 
who were aiding or abetting. H. P. C. 58, 266. 
H. H. P. C. 467. Hawk, Pl. Cr. 77. ſ. 4. Gut, 
Evid. 272. A. 43, 44, 47. 2 JI. II. P. C. 
6g 3 292. 
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Of Piibſick Dfitiites. 
Law Er * Nel. 
2 87. by 725 e 10 rs 35 


17 Chap. 6 F. , 133. 2 Id, 


Raym, 845. 
A blow given, or weapon drawn at any time 


during the quarrel, before the'thruſt or ſtab, i; 
within the words of the ſtatute ; and drawing out 


a piſtol, and levyi it at the party arty killing, or 
throwing a pot, bo c, Sc. are within the equity 
of the words, 1 4 e- drawn :\ and the 
perſon ſtabbin muſt ly indicted upon 
the ſtatute, to ue 0 N though 
then it is ſaid the jury may find mae ge⸗ 
nerally. 3 Lev. 255, 266. 

If a man ſhoots off a gun in a city, or publick 
highway, which muſt endanger the life of ſome 
perſon, and one is killed, it is manſlaughter by 
the Common Law: and if a perſon throw a ſtone 
over a wall ina place where le often reſort, 
or at another in play, and kill an any one, if it be 
done without an evil intention, it is manſaugh- 
ter; if with an evil intention to hurt, murder, 
A man ſhoots at the tame fowl of another, which 
is an, unlawful act, and kills a ſtander by, it is 
murder : if he be ſhooting” at wild fowl,” hare, 
Sc. and not qualified to vi a gun or to kill 
game, tis l en where he is qua- 
liked to K 4 it is "Gaby chancemedley. 
3 1nf?, 56, 57. H. P. C. 455 476. 

There is a Homicide or iin juſtifiable; 


as if a perſon attempt to commit murder, rob- 


bery, or other felony, a man or any of his fer 


vants, may lawfully ill him : and where one in 
poſſeſſion of a room in a publick houle, kills ano- 


ther who attempts to turn him out of it; the kil- 
ling the affailant hath been held to be juſtifiable 


Allo if a woman kill 2 man attempting to raviſh 
her, 


E. 5. 


other 
acceſſ. 
any - . 
and it 
the jul 
hut e 


be bai 


for ; 


her, it 4 juſtifiable to do it. 2 Inf. 316. H. 
Fuel .Kel. 51, Hawk. P. C. 83. 

hoſe who are engaged in a riot, *.. ſtang- 
5 in oppoſition 5 a 3 8 command, or I 
r t, or it tr ers in a foreſt or par 

r E fend themſelves J it a 
ho 1 not ſuffer himſelf to be arreſted, and 

uſes, to obey an arreſt on lawful warrant ; or 
F a felon purſued upon hue and cry, flies for it; 
where a priſoner aſſaults thoſe that conduct ki 
to gaol;, or his gaoler in endeavouring to elcape ; 
or a perſon arreſted reſiſts the ſheriff, Sc. the 
killing theſe is juſtifiable : bur this is underſtood 
when an offender on an arreſt cannot be taken 
vithout killing, Sc. 3 Inf. 56, 221. H. P. C. 

. Kel, 28. 

The Homicide, or killing excuſable, is where a 
man kills another meerly in his own defence; and 
this muſt be upon an unayoidable neceſſity, when 
it is called /e defenden/o, Here malice is not to 
be coloured * a of neceſſity, if it be, 
it is. r 220. Bac. Max. 25. 

Trials for *.. are to be in the county where 
this fact. was committed, Ey the Common Law : 
though, on an, india &ment being found againſt a 
perſon in the proper county ; by 8 com- 
miſſion it may be card and determined in any 
other county. And offenders for murder, and 
acceſſaries being indicted, may be arraigned at 
any time Within the year, at the king's ſuit; 
and ir the principal or acceſſary be acquit, yet 
the juſtices ſhall not ſuffer them to go at large, 
but either remand them to priſon, or let them 
be bailed, until a year and a day be 8755 allowed 
for an appeal. Cro, Car, 247. 3. loft. 7-2 

Fats bn 
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And an Appeal of murder is always at the ſui; 

of the ſubject, brought by a party intereſted in 

the perſon killed; and may be had by the heir 

male for the death of his anceſtor, or by a wife 

for the death of her huſband, Cc. Co. Lit. 28). 
2 Inſt. 318. . : | 


Felony is a crime committed with a fell, fierce 
or bitter mind ; and was antiently every capital 
offence, perpetrated with an evil intention: for 
all capital crimes by the Common Law came 
generally under the title of felony. - We now 
account any offence felony, that is in degree 
next petit treaſon; and this crime I ſhall reduce 
to · che heat Iii . 


1. Felony by the Common Law. 
2. Larceny and felony in ſtealing goods. 
3. Felonies by ſtatutes. | 


1. Felony by the Common Law, is againſt the 
life of a man; as murder, manſlaughter, Fei de 
ſe, Se cefendendo, Fc. Againſt a man's goods, 
ſuch as larceny and ' robbery ; againſt his habi- 
tation, as burglary, arſon or houſe- burning; and 
againſt publick juſtice, as breach of priſon. Pi- 
racy, robbery. or murder upon the ſea, are fe- 
lonies puniſhable by the Civil Law); and likewiſe 
by ſtatute: and felonies are ſaid to be of a pub- 
lick or private nature; burtful to the people in 
general, or to ſome particular perſons. - Co. Lit. 
29% We. pool wif g nf 1 

Where perſons are to undergo judgment of 
life and member for any crime, it is felony, whe- 
ther the word Felony be mentioned or not. And 
of felonies in general, there are two ſorts; one 
which for the firſt offence is allowed clergy, and 

, ns | | another 


felony 
geeſe, 
they 
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another that is not ; but clergy is granted where 
it is not expreſly taken away by ſtatute : and by 
ſtatute, all felons are to have clergy, except for 
murder, burglary, robbery, horſe-ſtealing, &c. 
Rapes and ftealing of women, Gr. Hawk. Pl. 
Cr. 107. 23 H. 8. c. 1. perpetuated by 32 fl. 
8. . 3. /. 2. 622. 1 N. 6. 4&5 P. M 
C. 4. 

If a perſon to whom goods are delivered, on 
a pretended buying them, runs away with them, 
it is felony; and a gueſt ſtealing plate ſet before 
him at an inn, Sc. tis felony ; alſo perſons who 
have the charge of things, may be guilty of fe- 
bny: and the leaſt removing of a thing, in 
common attempts of felony, is felony, tho? it 
be not carried off. But things muſt 'not be of a 
baſe nature; or Feræ Nature, as dogs, deer, 
hares, Sc. tho' if theſe laſt are made tame, tis 
felony to ſteal them; and fo it is of turkeys, 
geeſe, poultry, fiſh in a trunk or pond, Sc. if 
they are taken away. 3 Inſt. 308, 309, 310. 
7. Raym. 275. 

A married woman cannot be guilty of felony 
in ſtealing the goods of her huſband ; but if ſhe 
deliver them to an adulterer, 'and he recerves 
chem, it is felony in him: and if a feme covert 
commits felony againſt any one in company with 
her huſband, it ſhall be preſumed to be done by 
his command, and ſhe ſhall be excuſed; though 


tis otherwiſe where the wife ſteals goods alone. 


* 


3 Inſt. 310. | 
2. Larceny is a private felony, againſt the 
goods of a man, in his abſence ;” and in reſpect 


of the things ſtolen, is either great or ſmall: grand 


larceny is a felonious taking and carrying away 
the perſonal goods of another, above the value of 


124. not from the perſon, or by night, Poa 
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was ec ac wv. 1. ae... 
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Steen ene 


and a petit larceny is 
A "5 exceed, the rake 


e 


; teals — _ of goods from the 
1 — together, gxcced the value 


12 they may, be * together in one indict- 
ment, and the offen der found guilty of grand 
jon Som Shough this is very ſeldom done: but 
on the 2 1 ſometimes, where it is an 


a of he 55 Sc. find it. ſpecially, as 
aa lee are but 8 

1 Ay „the offen- 
der be m or, ſteal —.— — the value 
8 3 Init. 109. E. P.C. 70. Hell 

(157 on inen vis 
o .na the crime, — there. mult be 
a; a6 — taking, or, an intent of ſtealing the 
thing, when it comes, firſt to the hands — the 
offends at the, very: 8 of the en If 
man ach pollefien gf goods once lawtully, 
though he. afterwards: carry them, away with an 
wu intention, it is no larceny. . where. a, taylor 
Unbezils cloth delivered, to him, to make A ſuit 
of dae Sc. it is no f lony, s noris it where 
a ſervant, goes away with his maſter's goods dell 
vered to him, which is only a, breach of truſt, 
by reaſon che delivery; (but by Ren they 
are to be under 40 f. value ) and I lend a man 
a | horſe to Be a certain place, and he ge 
rides, away with the horſe, 1t 1 
not arceny... 3 Jud. 107. Fe 367, 505. 5 
Re, * ee n 


> . : 
4 5 * 23 * — ## 2 0 # 4 . £ 
5 * As 
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As in theſe caſes, there is a lawful poſſeſſion 
by the delivery of the goods, that extenuates 
the offence ; but if one intending to ſteal goods, 
gets poſſeſſion of them by 5 replevin, 
or other proceſs at law unduly obtained, by falſe 
oath, Sc. it is a felonious taking. And a man 
may commit larceny, by taking away his own 


goods, in the hands of another; where the ow- . 


ner delivers goods to a carrier, and afterwards ſe- 
cretly ſteals them from him, with an intent to 
charge him for them, Sc. becauſe the carrier 
had a ſpecial property for a time. 3 Inſt. rob, 
64, 110. Kel. 43, 44; Dall. 3) 3. 
All felony includes in it treſpaſs, ſo that if the 
offending be guilty of no treſpaſs in ta- 
ing the „ he cannot be guilty of felony 
ee in carrying them away. Hawk. P. 

: 89. F 783 | 0 ö ! 

3. Felonies by ſtatutes, are very numerous: 
as imbezilling armour to the value of 20.5. Ac- 
knowledging bail in the name of another; bank- 
rupts not — or not diſcovering their 
eſtates; ſtealing bonds, bills, notes, c. bug- 
gery with man or beaſt; burning of houſes or 
barns” with corn, Sc. Deſtroying any cattle; 
breaking into ſnops to deſtroy cloth in the loom; 
paying away coin that is counterfeit; acknow- 
ledging deedg inrolled in the name of another; 
or a fine in the name of another perſon; forgery 
of deeds; or any bond, Sc. alfo of bank: notes. 
exchequer- bills, lottery- orders, ſtamps, Sc. A 

ſon helping another to goods ſtolen for re- 
ward, and not apprehending the felon; malici- 
ouſly cutting hop-binds on poles; ſtealing of 
horſes ; houle-robbery in the day-time, and ta- 
king to the value of 5 s. unlawful hunting in fo- 
reſts, &c. armed and diſguiſed ; acknowledging 
© | a judg- 
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2 judgment in the name of another perſon. ; ſteal. 
ing lead from houſes, or iron — fixed 
thereto or in gardens ; and ſtealing linen from 
rhitening grounds of 10 3. value; maiming any 
one malic iouſly, ſo as to diſable any imb, Sc. 
Perſons marrying a ſecand huſband or wife, the 
firſt living; maliciouſſy ſetting any mine, or pit 
of coal on fire; | unbezilling munition, naval 
ſtores, ordnance, c.. Pickpockets taking above 
12 4. from the perſan clam & ſecrete z ſetting out 
or trading with pirates; poiſoning a perſon of 
2 15 e ue" or relieve prieſts and 

uits knowi „who attempt to kill, or do 
Aike a at ig Fro in the execution of his 
office ; rapes of women, and carnally knowing 
them under ten years/of age; acknowledging of 
a recognizance or recovery, in the name of ano- 
ther; rioters to the number of twelve, not diſ- 

fing within an hour of proclamation; per- 
ſons an. others with intent to rob on the 
highway; robbery of churches or ſactilege; ſer- 
vants purloining their maſters goods t9. the value 
of 40. Ships caſting away and deſtroying; 
ſoldiers departing from. their colours, — 
cence; and perſons inliſting themſelves ſoldiers, 
or others procuring it to go beyond ſea to ſerve 
any foreign prince, without leave; perſons re- 
ceiving ſtolen goods from felons; cutting out 
the tongue, Sc. of any perſon; wiltfully or ma- 
licouſly pulling down turnpikes; woollen cloth 
2 m 151 in tlie 1 women- 
ſtealing, havin s or goods, or being heirs 
KA — 3 <6 4 erde es er bars 
ing, Fc. All theſe and many other offences 
y made felony by ſtatute; See Cay's Sa,. 
Ar. Hy : N ay 
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Any perfon- convicted of felony or larceny, 
within the benefit of clergy, may be ordered by 
the court by whom convicted, to be tranſported 
to the plantations for ſeven years, inſtead of be- 
ing burnt in the hand or whipped; and for any 
dle encluded clergy, the offenders may be 

rdoned, and tranſported for fourteen years. 

t if any felon thus under tranſportation ſhall 
return before the end of the time Innired, he 
ſhall fuffer death; though the king may pardon 
the tranſportation, Sc. Stat. 4 Geo. c. 11. 6 
Cto. r. 23. | . 
Beſides this general power of tranſporting, the 
puniſhment of felony, is ſometimes particularly 
made Tranſportation: as where three or more are 
affembled and armed, to be affiſting in running 
goods: perſons to the number of five, that in 
2 riotous manner aſſemble, to beat or wound in- 
formers againſt diſtillers, and unlawful retailers 
of ſpirituous liquors: and hindering the expor- 
ting of corn, a ſecond: offence, entering grana- 
ries, or boats, c. and taking away or ſpoiling 


ir, Sc. ſuſpicion of ſtealing cloth, or woollen 


goods, c. on —.— a offence; con- 
veying into gaols diſguiſe for making eſcape or 
aiding dec ftealing linen, &c. 85 10 4 
lue; vagrants eſcaping out of houſes of correc: 
tion: entering lead mines with intent t9 ſteal the 
lead; reſcuing body of a murderer from ſheriff 
or furgeon ; ſolemnizing matrimony in other 
'place . a church, or without banns; buying 
or receiving lead, Sc. knowing it to be ftole 
or unlawfully come by, Sc. counterfeiting the 
fratiking of letters. So in ſeveral other caſes. 
See 9 Geo. 2. c. 35. 11 Geo. 2. c. 22 C 26. 
15 Geo. 2. c. 27. 16 Ges. 2. C. 31. 18 Ces. 2. 
c. 27. 17 Geo. 2. c. 5. J. 9. 24 Gro. 25 c. 40. 
J. 28. 
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28. 24 Cen. 2. & 10. c. 37. T 10. 26 Ges. 
2. . 33. 8. 29 Geo. 2. c. 30. 4 Geo. 3. c. 
ae iel anz want n +» 

In felony there are Acceſſaries before or after 
the fact; before, where one adviſes, abets or pro- 
cures the felony, but is abſent when done; after, 
when a man receives, relieves, aſſiſts, Sc. Know- 
ingly any one that hath. committed felony: and 
perſons furniſhing others with weapons; finding 
a felon a horſe, far his journey: or. relieving 
him with money, victuals, Sc. will make them 
acceſſary. Acceſſaries before the fact, in peti 
treaſon, murder, robbery, burglary, Sc. Cler- 
gy is taken away from, by ſttatute. Co. Lit. 57, 
H. P. C. 218, 219. 23 H. 8. pu x 

Private ons may arreſt felons; and 

rſon is — to aſſiſt, an officer ta take — 
— one ought not to be taken upon ſuſpicion 
of felony, except there he probable cauſe ſnewed 
for the ground of it. If a man be committed to 
priſon for one felony, the juſtice of gaol-deli- 
very may try him for another for which he was 
not committed; and a felon refuſing to plead, 
and put himſelf upon his trial, ſhall be put to 

the penance of peine fort & dure, and be preſſed 

to death; but if he ſtands mute by the act of 
God, it ſhall be inquired of, c. 2 Haut. 
Pl. Cr. 73. Lil. Ar. 602, 603. Stat. Vein. 
e. e e en bins; 
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Burglary is where a man in the night-time 
breaketh and entereth into the houſe of another, 
to the intent to commit felony, whether the in- 
tention be execute or not. In its natural ſigni- 
fication, it is nothing but the robbing of 2 
houſe; but our law reſtrains it to robbing 
houſes by night, or breaking in with an intent 

4 to 
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to rob, or do ſome other felony and: the like 


wage committed by day is called houſe:break- 
to diſtinguiſh | it [Tom burglaty. 4 Nod. £ 


10 ' g1©15 YNOW 

5 an offence excluded the benefit of heap 
Rouſe muſt be a manſion-houſe, and the 
Idings, as barns; ſtables,” c. adjoining to 

2 70 Bi ary to break; cho not à barn, Sc. 
An diſtance; Where part of a houſe W divided 
from the reſt, with à door of its on to tlie 
ſtfett, it is manſion; but 'a chamber wherein 
y perſon lodges as an inmate is not, in which 
if burglary be committed, it muſt be laid in the 
— of him that let it. A chamber 
in an inn of court is manſion; becauſe — one 
there hath ſeveral Property. 4 Rep. 40. H. 
P. C. 82. XII. 84. % 66. N. Gr. Law 
n = 
We m. may be a tenziy Suimhstesd in u man- 
ſion- houſe, though all the family are abſent: and 
fa man hath two houſes, and lives ſometimes in 
one, and ſometimes in another; and the houſe 
he doth not inhabit is broken in the niglit, it is 
ary. If a ſervant draws the latch of his 

maſter's chamber, to rob, &c. tis a breaking; 
| and if he open a window for a thief to come in, 
it is bur in the ſtranger, and robbery in the 
ſervant ark perfon do Ter break a houſe, as if 
he be within and ſteal the goods, and then open 
the houſe on the inſide, and go out with the 
goods, this is burglary : ſo where one comes 

down a chimney to rob a houſe, Sc. Poph. 52. 
4'Inft. 64. Kel. 682. H. P. C. 83. Fol. Cr. 
its 108, 109. Stra. 481. H. H. P. C. 562. 
Kel." 30, 67. Hut, 20, 33. 2 Stra. $81. See 

a. H. F. C. 552. | 


It 
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If thieves pretend buſimieſs to get into a houſe 
by night, c. and thereupon the owner opens 
his door, and they enter and rob the houſe, this 
will be burglary, where a thief breaks the 
glaſs of windows; makes a hole in the wall; or 
unlocks any door, c. to rob, it is a breaking 
the houſe: and not only ſetting a foot over the 
threſhold, CY a hand; hook or piſtol 
within the window or door, is an entry to make 
it burglary. Though if a door, c. be 
or 2 hole made in the wall before, and the thief 
enters and ſteals, or draws out goods ; this is 
not-burglary by the Common Law. H. P. C. 
a 82. Kel. 42, 62. Foft: Cr. Law 10), 
' Robbery in a booth or tent in à fair or mar- 


therein; or breaking any ſhop, warehouſe, &c 
in the day- time, and taking 5 5. value, 
no perſon being therein, is bu alſo ſuch 


c. 23. 8 Mod. 165. Fot. Cr: Law 77. 5 
Au. c. 31. 6 Geo. c. 23. 


Robbery is a felonious taking away of money 
or goods, of any value, from-the perſon of an- 
other on the highway, in a violent manner, 
thereby putting him in fear : and this robbery 
on the highway is felony of death, though the 


fam 


— OTF TOO 
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ſum taken is under twelve-pence, or be but one 

mV. H. P. C. 28. Hl. Cr. Law. al. 
"Where any thief bids the party deliver his 
money, Sc. either with or without weapon 
drawn, and he gives it him; or a. perſon with, 
fword. or piſtol in his hand demands my money, 
and, a e me to give him alms, and 
[ ave it accordingly ; or if a thief. compels one 
y fear to ſwear that he will fetch him a ſum. of 


- 
1 


— 


money, Which he doth, and the thief receives 
it: theſe are a takin to make it robbery. 
And ſo when a thief — 9 the purſe of a 1 
which Qaynght he caſts into a buſh z and where 
2 man en eavouring to eſcape from a robber, 
drops his hat, Sc. which che highwayman takes 
up, it is a taking from the perſon : and in caſe 
a thief cuts a man's pocket, whereby his — 
falls to to the ground, if he takes up the ſame, 
tho“ he 5 it fall i it is robbery. 3 
M. 60. Dall. 363. H. P. 


If a robber Tg: taken a perſon's purſe, 
the 


the perſon; and a claim a property, without 
h colour 
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colour for it, will not excuſe it: but if one leaves 
his horſe tied, and ſteps aſide; or if a carrier fol- 
lows his horſes at a diſtance, and they are taken 
_ this is not ſuch a taking to beTobbery, 
3, : bg. S. P. C. 27. Dali. 364. Put, 


nt 
158. Styles 156. 4 wp 
All that are in company to commit a robbery 
are principals, and eſteemed to take away, tho 
one only doth: it, in, reſpect to that encourage. 
ment which they give one to another; and if 
one of the gang rides from the reſt, and 90 
another perſon. not intended in the ame high- 
way, without their knowledge and conſent, out 
of their view, 5 to them afterwards, 
all are guilty of the He, who appre- 
hends . . a der on 8 Lak 


to conviction, ſhall receive of the ſheriff of the 


county where the n done 40l. (pro- 
a certificate of thi judge before w om 
der was convicted) with his horſe, fur- 

And if any perſpn out, of 
priſon, having committed any robbery, diſco- 
vers two or more robbers, ſo as cy. We. On 
victed, he ſhall be intitled to a pardon. Cromp!, 
3 H. P. C. 72. Stat. 1 V. & M. c. 8 
7 


for it, if done in the day- time of any day, ex- 
cept * Sunday; but notice muſt be immedi 
— of it to ſome of the inhabitants of the N. 
age near the place, to the intent they may make 
Hue and Cry, to apprehend the robbers: and if 
any of the robbers are taken within forty days 


Stra. 405. Cam. Rep 345 


The hundred where a robbery. is committed | 
on the hi hway is chargeable and anſwerable 


violence 
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and convicted, the hundred fall be excuſed; if 
not, the party arty robbed is to make oath before a 
juſtice 2 of the county, of the time and 
— of 15 K 1. and of what he was rob- 

bed, and that he knew none of the robbers; 
x9 Fon in twenty days he may bring his action 
gainft the hundred, by original writ, Ec. Stat, 
27 Eliz. c. 13. Crv. Car. 37, 41, 211, 379. 
3 Salk. 184. 2 Sura. 1247. 

Proceſs is to be Erved n the high conſtable of 
the hundred, 6c. and the party robbed in 
twenty days to give puhlick notice in che 
zette, 5 5 che robber od Hal be he of 
thero and no hun 
Hany of the e ate a pptehended i in e 


after ſuch notice in; alſo a reward of 
101, ſhall be paid by e hundred, for en any 
e e e 8. Ceo. 2. c. 16. 2 
rg. 1170. not to above 200 J. Stat. 22 


Geo. 2. c. 24. 
Perſons hg: with offenſive weapons aſſault, 
ot in a forcible, manner demand money, Gt. of 
ay perſon with an intent to commit rob 
ſhall be guilty of felony, and be tranſported for 
nen years, by the ſtatute 7 Geo. 2. c. 21. 


Rope is an unlawful and carnal knowledge of 

2 woman, by force and againſt her will: à ra- 
vſhment' of the body, 1 violent defloyering 
her, which is felony by common and ſta- 
ute law, There muſt * penetration and emiſ- | 
fon, to make this crime; otherwiſe an attempt 
to raviſh a woman, thoug h it be never ſo out- 
rgious, will be an alfa only. Co. Lit. 124. 
In rapes, it is no excuſe or mitigation of the 
crime, that the woman at laſt yielded to the 
violence, and conſented either after the fact or 
H h 2 before, 
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before, if ſuch her conſent was forced by fear of 
death, or of impriſonment , + or that ſhe was a 
common ſtrumpet, for ſhe is ſtill under the pro- 
tection of the law, and may. be forced : Toy it 
is ſaid by ſome to be evidence of a woman's 
' conſent, that ſhe was a common whore. And it 
is a ſtrong preſumption againſt -a woman, that 
ſhe made no complaint in a reaſonable time __ 
ter the fact; if ſhe conceals it for any lon 
it may argue a conſent, Co. Lit. 123. PC 
117. Hawk. P. C. 108. 3 Nel/. Abr. 43. H. 
18 5 Read. Stat. Low. 43. 

ormerly adjudged not to be rape to 
force a woman, who conceived at the time; be- 
cauſe if ſhe had not conſented, ſhe could not con- 
ceive.; though this 2 hath been ſince que- 
ſtioned, by reaſon revious violence is no 
way extenuated by ſuch a ſubſequent conſent, 
And it was a queſtion before 18 Eliz. c. 7, Whe- 
ther a rape could be committed on a child of the 
age of ſix or ſeven years? by that ſtatute who- 
ſoever ſhall carnally Tau and abuſe any woman 
child under the age of ten years, he ſhall ſuffer 
as a felon, without benefit of clergy, and here 
it is not material whether ſuch chi "conſented, 
or were forced, but it muſt be proves that the 
offender entered her Docs Se. 2 ul. 190. 
Dall. 393. 

Tho) a woman raviſhed- may proſecute, and 
be a witneſs in her own caule ; yet a woman's 
poſitive oath of a rape, without concurring cir- 
cumſtances, is ſeldom credited: if a, man can 
prove himſelf to be in another place, or in otlier 
company, at the time ſhe charges him with com- 
mittin 4 . this will invalidate her oath: 
ſo if in the deſcription of the place 


where Has. or twears the fact to be committed 
in 
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in ſuch place, to which it was impoſſible the 
man could have acceſs at that time; as if the 
room was then locked up, and the key in the 
keeping of another perſon, Cc. 3 Rep. 37. Dall. 
107. | 5s by 
The aiders and abettors in commiting a rape 


may be indicted as principal felons, whether men 


or women : and there is an Appeal of rape, which 
a feme covert may bring without her haſband. 
If a woman raviſhed afterwards conſents to it, 
her huſband, if ſhe have any, or a father, or 
next of kin, there being no huſband, may pro- 
ſecute this appeal; alſo the criminal in ſuch caſe, 
may be attainted at the ſuit of the king: and if 
a woman conſentafter, ſhe is diſabled to challenge 
any inheritance; dower, &c. 6 R. 2. c. 6. 3 Inft. 


30, 131. 


Sodom, or buggery, is a carnal knowledge of 
the body of a man or beaſt, againſt the order of 
nature: and it may be committed by a man with 
man, which is the common crime; or by man 
with woman; or a man or woman with a beaſt, 
TT: 27> > 570 

This fin againſt God, nature and law, it is 
ſaid, was in ancient time 2 with burn- 
ing; though others ſay with burying alive: but 
at this day it is felony excluded clergy; and pu- 
niſned as other felonies. It is felony both in the 
agent, and patient conſenting, unicis the perſon 
on whom' committed be within the age of dil- 
cretion; and then *tis felony in the agent only, 
not him: and he that doth the act is not only a 
principal, but thoſe that are preſent aiding and 
abbetting him are principals. 12 Rep. 36. . 
B. C. 117. 25 H. 8. c. 6. perpetuated by 5 


El, c. 17. H. H. P. C. 650. 
5 H h 3 Some 


1m } 
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in the limitation 


be made of land, and livery 
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Some kind of penetration and emiſſion muſt 
be proved, in acts of ſodomy, but any the leaſt 


degree is ſufficient. See Forteſe. Rep. 91. 
Ye Forgery by the Common Law is a fraudulent 


ng or altering of a deed: or writing, to the 


44 


_— i r right, whether it be 


matter of record, or any other writing, deed, 
dr ry 3 Inf. 169. 

\. Where one makes a falſe deed ; or if he makes 
any fraudulent alteration of a true deed, in a ma- 
terial part of it; if be alters a bond, Sc. for 
500 {. expreſſed in figures, to 5000 J. by adding 
a new'gypher, theſe ue forge : ſoitis if a man 
finding [another's name at the bottom of a letter, 
at a conſiderable diſtance from the other writing, 
cauſes the letter to be cut off, and a general re- 
leaſe to be written above the name, Sc. And 
where one being directed to draw up a bill for a 
ſick perſon, inſerts ſome legacies in falſely 


of his own head; or if he omits. a bequelt to a 


certain perſon, which cauſes a material alteration 
mitation of an eſtate. to another, it will 
be forgery by the Common Law. Hawk. P. C. 

182, 183. Ny 118, Moor 760. | 
A perſon know} | 
cond conveyance, which he had no power to 
make, in order to deceiye a purchaſer, &c, he is 
ſaid to be guilty of forgery ; and if a. feoffinent 
and ſeiſin is not 
indorſed when the deed is delivered, and after- 
wards, on ſelling the land for a valuable conſide- 
ration to another, livery is indorſed upon the firſt 
deed; this hath been adjudged forgery both in 
the feoffor and feoffee, being done in deceit of 
an honeſt purchaſer : but there can be no forgery, 
where none can be prejudiced by the act but — 
petſon 


2 
- 


falſifies the date of a ſe- 


Ov ns * — — 8 'n _c. &@., EL. — 
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erſon doing it. 3 I. 170, Hawk. P. C. 182. 
Moor 665. Salk. 375. 1d. Raym. 530. 

By ſtatute, if any perſon ſhall falny forge or 
make, or cauſe to be orged, or aſſent to the {br- 
ging of any deed, or writing ſealed, or will, Oc. 
to the intent that the'freehold and inheritance of 
lands may be defeated or charged, or the ti 


on the pillory, and have both his ears cut off 

his noſtrils ſlit; and ſhall forfeit to the King the 
ines and profits of his lands during life, ſuffer 
perpeurtzal itnpriſonment. Sc. And if any one 
hall forge or falſiy make any leaſe for years of 
lands, or a grant of an annuity, an obligation, 


iſcharge of any 
debt or perſonal demand; or pane or give in 

| he ſhall pay to the 
party injured double coſts and damages, ſtand in 
the pillory, and loſe one of his ears, and be im- 


gib. 57. 

The forgery of a deed of gift of chattels is 
not within the words of this ſtatute : and for- 
ging an aſh nt of a leaſe is not within the 
act, becauſe it doth not Ka the lands, but 
only transfers an inter-ſt, which was in being be- 
fore. The king may pardon the corporal pu- 


nin ment of this offence ; but the plaintiff cannot 
releaſe it: if he releaſes the judgment. Sc. it ſhall 
only diſcharge the doſts and damages; and the 
judges ſhalt proceed to judgment upon the reſi- 

c H h 4 due 
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due of the pains, . and award execution on the 
ſame. But ina very extraordinary caſe, a forge 
hath been compounded ; and the defendant tif 


charged on paying a fine. 3 Leon. 170. 6 Rep, 


505 3 Salk. 172. 
© Forging or counterfeiting any. deed, will bond, 
75 mer Sc. for money, or ut or 


as true, knowing them to be 
15 Een lau fd or every offence) excluded c but 
the attainder not to make corruption blood, 
Sc. by ſtatute 2 Geo, 2. c. 26. perpetuated by 
2 Geo. 2. c. 18. See 7 Geo. 2. 0. 22. OW: 
Lau. I 16. | 


pay is a crime committed by öde and 
falſe ſwearing, in any judicial proceedings, in 
what is material to the iſſue or cauſe in . 
by a man's own act, or the lubornation of others, 
3 Inſt. 194 

To make an offence perjury, it muſt be vil 
ful and deliberate, and not committed through 
ſurprize, inadyertency or miſtake of the que- 
ſtion; and the depoſition 1 is to be direct and ab- 
ſolute, for nothing which the party offers upon 
his belief i is aſſignable for perjury: it muſt be 
falſe in expreſs words or intention; and if one 
knows not what he ſwears, it is a falſe oath in 


him, ſo that a perſon may fear the truth, and 


yet be perjured. 3 Jn#, 167, 266. 2 Roll. 


ids an oath js. taken before a perſon that 
hath no authority to give it; or when a court 
hath ** ower J hol r of 10 ann J om 
u ot be commit and if an oat 

85 bf him who hath lawful authority, if it be 
not in a judicial proceeding, but in a private at- 
fait, it is not puniſhable as perjury. The for- 
| ſwearing 
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ſmearing, muſt be in ſomething material to the 
iſue: and therefore if what a witneſs ſwears. be 
not of any conſequence in deciding the cauſe, it 
may not be puniſhed as perjury: but if a falſe 
dath be given by a man, attended with ſuch cir- 
cumſtances, that the * are thereby induced. in 
che giving of a verdict, he may be guilty of per- 
jury. 3 ſalt, 164. 4 (uff. 278. Rol. Abr. 41, 78. 

A perſon may be indicted at Common Law for 
a falls affidavit” take before a maſter in chan- 
dery; but not on the ſtatute, becauſe this is not 
perjury in a matter relating to the proof of what 
s in iſſue: perjury by the Common Law may be 
n an immaterial thing, in an anſwer in þ 


ery ; but if one ſwear falſe to an interrogatory, 


n a thing not materially ___ therein, it is 
ot perjury. The ſtatute made againſt, perjury 
extends to no other perſons than witneſſes ; but 
perſons perjuring themſelyes in their anſwers in 
Chancery, or in the Exchequer, or by ſwearing 
the peace againſt another, c. may be puniſhed 
hr che perjury or ſubornation thereof at the Com- 
mon Law; by fine, impriſonment, pillory, Sc. 
hult, 32 2. Sid. 274. 3 Lat. 166. | 

By the ſtatute, perſons committing wilful and 
corrupt perjury, in any cauſe depending concern- 


ing lands or goods, Sc. in any of the courts of . 


record, ſhall forfeir 207. and be impriſoned ſix 


months; aid their oath ſhall not be received in 


any court of record, until the judgment is re- 
rerſedd; and if the offenders have not 


S Or 
chattles to pay the forteiture, they ſhall be ſet on 
the pillory in ſome market-place, and have. both. . 
their ears nailed thereto : and for unlawful and 


cortupts procuring and ſuborning a witneſs to give 


falſe teſtimoney in any court of record, Sc. the 
offender ſhall forfeit 40, and if he be not worth 


that, 


ws + 
=” 
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that, he ſhall ſuffer ſix months impriſonment, 
and ſtand in the rs Aras, co market near 
the place where the offence was committed; and 
hall not be received as a witneſs, till ſuch judg. 
ment be reverſed: but in caſe the judgment 5 
reverſed, the party grieved ſhall recover damages 
againſt the proſecutor, in action on the caſe, &. 
_ 9. perpetuated by 29 El. c. 5. 21 Jar. 
c. 28. /. 8. é a en an 1:3 

It hath been adjudged, that if a man be con- 
victed of a perjury at Common Law, a pardon will 
reſtore the party to his teſtimony; but not in a 
conviction on the ſtatute, for there he muſt reverk 
the judgment before he can be reſtored, and dif- 
ability is part of the judgment. Perjury, or ſub- 
ornation, in proceedings on an indictment, is not 
within the ſtatute, which mentions only ſuits, by 
writ, plaint, Sc. Though where a witneſs fur 
the king ſwears falſly, he may be indicted at the 
Common Law ; and it is not material whether 
the oath were at all credited, or the party be ary 
way grieved by it, or not; as this is not a profe- 
cution grounded on the damage of the party, but 
on the abuſe of publick juſtice. And if a perſon 
procure another to take a falſe oath amounting 


to perjury, but he doth not take it, though the 


perſon who incited him is not guilty of fuborn- 
tion of perjury, he is puniſhable by fine. 2 Sal. 
513. 3 Inſt. 164. 3 Leon. 230. 

The court, before whom any perſon is convic- 
ted of wilful perjury or ſubornation, beſides the 
puniſhment already inflicted by law, ſhall order 
the offender to be ſent to the houſe of correction 
for ſeven years, there to be kept to hard labour, 
or be tranſported for the like term as felons, 
by Stat. 2 Geo, 2. c. 25, perpetuated by 9 Ges. 2. 


. 18, 
Tie 


Puni 


Ire 


Fo f. 
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We puniſhmeats and Forfeitures of crimi- 
e "nals: — as __ viz. 


Puniſhment 
for lb 
treaſon. 


Puniſhment 
In petit 
treaſon. 


Fo fciture. 


in 


ec" S..: MA. 
- 


* * — — 


n Þ * commit treaſon he ſhall 


ly beheaded, which is 5 


ae . be ede and che King 


fo nly pardons the reſt, The 
GUgrent i in "a caſes of high trea- 


at the offender ſhall be 
drawn on a hurdle or ledge to the 
BE of | Ns and there be 

d by the neck, to be cut down 
| alive, his privy members cut off, 
His bowels ript taken out and 
burnt before his 5 his head ſe- 
vered from his body, and his body 


| divided into four quarters, which 
are to be difpoſed of as the king 


Oo think fit. 
For counterfeiting the coin, 


ths offender is to be drawn and 


J hang d: and the judgment in pe- 
tit 'rreaſan is for a man to be 
1 and hang'd; and for a 
(woman to be drawn and burnt. 


f The criminal for treaſon fhall 


forfeit all his lands, tenements and 
hereditaments, which he had at 
the time of the treaſon committed, 
or afterwards, the right of others 
ſaved; and all his goods and chat- 
tels ſhall be forteited from the 


time of the conviction. Alſo his 
Lr ſhall be corrupted, on at- 
tainder, and his children be in- 


capable to inherit to him or any 
(of his anceſtors, 


* 


— 


Puniſh- 


(exce y for counterfeiting the 
1 Gin) is t] 
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| | For murder, felony and larce- 


ny above 12 d. a man or woman 


4 " is to be hanged by the neck itil 
Puniſhment | dead; and in extraordinary caſes, 
of murder] where a barbarous murder is com- 


mitted, the body of the offender 
is uſually hanged in chains. And 
ſee now Stat. 25 Geo. 2. c. 37. 

In caſe of murder, burglary, 
robbery, and all felonies for which 
offenders ſhall ſuffer death, they 
| ſhall forfeit all their lands in fee- 


and felony. 


ſimple, and and chattels, 
Forfeiture. | The king ſhall have goods of fe- 
"2 \ lons, and 5 day and waſte in 
| | their lands ; which afterwards 


eſcheat to — lord of the manor 
of whom 5 ; for ſtanding mute 
in | caſes of felony, goods and 
Lchattels are forfeited. 


Puniſhment For. manſlaughter, where the 
of man- Jo offender is admitted to his clergy, 
ſlaughter. Che ſhall be burnt in the hand. 


In manſlaughter, chancemed- 
_— — ſe de endendo, an offen- 
- der forfeits his goods and chat- 
ture, 
Bar tels; but in the two laſt he has 
a pardon of courſe. 


Puriſhment ( Here the puniſhment is whip- 
of petit lar- Tring, or or MI TRL Les for ſeven 
ceny, &c. year s, & 

And in petit larceny, 
F orfelture. 5 alſo for t in fe. 


miner. 
in anc 
day « 
of the 
Britta 
ſtice c 
Gould, 
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Procohdings on an intittment of murder at 


the all. zes. 


— 


Indictment and conviction of murder. 
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ror E it remembered, that at the Seſſions of 


to wit, 


ſelſions of Oyer and Ter- Oer and 


miner of the lord. the King, holden. at Warwick, Teminer. 


in and for the ſaid county, on Friday the twelfth 


day. of. March in the fourth year, of the reign 


of the lord George the Third, now King of Great 


Britian, before William lord Mangfi11 chief ju- 


ſtice of the ſaid lord the King himſelf, Sir Henry 


Gouli, knight, one of the juſtices of the ſaid lord 
the King of the bench, and others their fellows ;. 


juſtices of the ſaid lord the King, aſſigned by 


the great ſeal of Great Britain, made to them 


the aforeſaid juſtices and others, and any two or. 


more of them, (whereof one of them the ſaid 
William lord Mangfield and Sir Henry Gould, 
among others in the ſaid letters patent named, 
the ſaid lord the King would ſhould be one) to in- 
quire fully by the oath of good and lawful men 
of the county aforeſaid, by whom the truth of 
the matter might be the better known (and 


by other ways, methods and means, whereby 
they might the better know, or be able, as 
well within liberties as without, ) the truth of all 
treaſons, miſpriſions of treaſons, inſurrections, 
rebellions, murders, felonies, manſlaughter, kil- 
lings, burglaries, rapes of women, and other 
miſdeeds, offences and injuries whatſoever, and. 
alſo the acceſſaries of the ſame, within the 


county aforeſaid, as well within liberties as 
without, 


letters patent of the ſaid lord the King, under Commiſſion of 
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without, by whomſoever and howſoever done, 
had, perpetrated and committed, and by whom, 
to hom, when, how, and in what manner; 
and of other articles and offences in the 2 [ke 
ters patent of the ſaid lord the Kin 
the premiſſes and every” and Sen ef of rr 
howſoever concerning ; and to hear and deter- 
tlie ſaid” treaſons and other the premiſ- 
ſes, according to the law and cuſtom of the 
realm of England; and alſo ts of the peace, 
and Juftices, of the ſaid lord the king, * aſſigned 
of the peace, to hear and determine divers felonies, treſpaſſes, 


Oyer and 


Terminer 


and other miſdemeanors committed within the 


Grand jury. county afoteſaid; by the oath of Sir Fame: 
Thompſon, baronet, Charles Rp „Hun Dawes, 
Peter Wilſon, Samuel Rogers,” Jebn Dateſm, 
Jan Philips, Jobn Mayo, Richard Savage, 
William Bill, James ' Mortis, Latrente Hall, 


and Charles ' "Cirter; eſquires, good and lawful 


men of the county aforeſaid, im anelled, ſwom 
to Inquire for the fald ord the King 


and char 
and for e boch of the ſaid county, it is pre- 
Indictment, ſented, That Fans Hunt, lat of Birmitl bam, in 
the ſaid county, gent. not having God before 
his eyes, but bein 5 Fuhre an felced ee 
inſtiga — of the devil, on the fifth day 
Mirth in the 'faif fourth” y 
the ſaid lord the King, at p "migham aforeſaid, 


with forte and arms, in and upòn one Samuel 
peace 'of God; and of the faid lord 
the King, then and there being, felonioufiy, wil- 


Collins; in the 


fully, and of his'tnilice aforertiought, ad make 
am uſſuult; and that the ſaid Peter Hunt, with 
a certain drawn ſword of the value of five ſhil- 
lings, which he the ſaid Peter Hunt in his right 


hand then and there had and held, the ſaid 88. 


mb] Collins in and upon the left fide" of = 
* 


of the reig f het 
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there Alena, a and of bis: 57 
afaretho wa ſtrike and chruſt ; giving unte 
NEN 
ſword aforeſaid; in and upon the left ſide of the 
belly / of him the ſaid —— Collins, one mortal 
und of the breadth of one inch, and the depth 
of 2 of which- ſaid mortal wound he 
the ſajd Camus Collins then and there inſtantly 
died: and ſo the ſaid Peter Hun, him the ſaid 
Samuel. Collins... on, the. aforeſaid fifth day of 
March in the year aforeſaid, at Biretingbent 
aforeſaid, in- the county- aforeſaid; in manner 
and, formi aforeſaid, feloniouſiy, wilfully and of 
his, malice. aforethought, did kill and murder, 
the peace of the ſaid lord the now King 
his crown and dignity. Whereupon the ſheriff Copias 
ok the county aforeſaid is comtnanded, that he 
omit not for any liberty in his bailiwick, but 
that he take the ſaid Peter Hun, if he may be 
faund. in his, bailiwick; and him ſafely keep, to 
anfwer.; to the felony and murder whereof: he 
ſtands indicted. "Which ſaid indictment the ſaid seſſon of gaol 
juſtices. of the lord the King above · namedd after- delivery. 
wards, to wit, at the delivery of the gaol of the 
fad lord the King, bolden at Warwick in and 
for the county aforeſaid} on Monday the ſixth 
day of Auguſt, in the fourth year of the reign of 
the. ſaid lord the King, before George Perrott, 
eſquire, one of the barons of the exchequer of 
the ſaidl lord the King, Sir Jaſepb Zates, mister 
one of the juſtices. of the ſaid lord the King aſ- 
2 hold pleas before the King himſelf, and; 
s their fellows, juſtices of the ſaid lord the 
King, aſſigned to — his ſaid gaol of the. 
county —— of the priſoners therein being, 
by their proper hands to deliver here in court of 
A record 
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Amigvment. record in foi of law to be determined. And 


Auguſt in the ſaid fourth 


1 aforeſaid above charged 
he 


Ofpubi##b Orts- 


of the feign of 
the ſaid lord the King, the faid juſtices 
of the lord the King laſt above named, and 
others their [fellows aforeſaid ; here cometh the 
ſaid Peter Hunt, under the cuſtody of V. 
B. eſquire, ſheriff of the county aforeſaid,” 
(in whoſe cuſtody is the gaol of the county 
aforeſaid, for the cauſe aforefaid, he had been 
before committed) being brought to the bar by 
the ſaid ſheriff,” to whom he is here alſo com- 
mitted : and forthwith being demanded of the 
upon him how 
will acquit himſelf thereof, he faith, that 


he is not 1 and thereof for good 
e 


and evil he puts himſelf upon the country: 
Therefore let a jury thereupon here immediateh 
come before the ſaid juſtices of the lord the 
King laft above named, and others their fel- 
lows aforeſaid, by whom the truth of the mat- 
ter may be the better known, and who have no 
affinity to the ſaid Peter Hunt, to recognize 
upon their oath, whether the faid Peter Hunt 
be guilty of the premiſſes in the indictment 
aforeſaid above ſpecified, or not guilty. And 
the jurors of the ſaid jury by the ſaid ſheriff 
for this purpoſe impanelled and returned, to 
wit, David Williams,  Yohn Smith, Thomas 
Horne, Charles Notes, Richard May, Walicr 
Duke, Matthew Lyon, James White, William 
Bates, Oliver Green, Bartholomew Naſh and 
Henry Long, being called, come ; who bein 
elected, tried and ſworn, to ſpeak the truth an 
7. 


the pre 
Peter | 
eforeſal 
iforeſal 
ſuppoſe 
Hunt at 
and mu 
or chat! 
edge o 
manded 
thing te 
not upc 


and ex 
faith, u 
It 18 CO! 
the ſaid 
le be d. 


Hunt is 
2bove « 
Peter is 


W afore{aic 


goods « 
ume of 
or ever 
immedi; 
t he ha 
fore the 
miſſes t 
of him: 
prayeth 
um in 
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the premiſſes, upon their oath ſay, that the ſaid 
Peter Hunt is guilty. of the felony and murder 
aforeſaid, on him above charged in the form 
aforeſaid, as by the indictment aforeſaid is above 
ſuppoſed . againſt him; and that the ſaid Peter 
Hunt at the time of committing the faid felony 
nd murder, or at any time ſince, had no goods 
or chattles, lands or tenements, to the know- 
kdge of the ſaid jurors; and upon this it is de- 
manded of him, if he hath or knoweth any 
ting to. ſay, wherefore the ſaid juſtices ought 
not upon the premiſſes to proceed to judgment 
ind execution of him: Who. nothing further 
ith, unleſs as he bef6re bad ſaid : therefore 
t is conſidered by the laid juſtices here, that 
the faid Peter Hunt be hanged; by the neck till 
e be dead Black Aual. 186. » 


Conviction of manſlaughter. 


»—— upon their oath, that the ſaid. Peter 
Hunt is not guilty of the murder aforeſaid, 
2bove charged upon him; but that the ſaid 
Peer is guilty of the felonious laying of the 
ore ſaid Samuel Collins; and that he hath no 
goods or Chattels, lands or tenements, at the 
ime of the felony and manſlaughter aforeſaid, 
or ever afterwards to their knowledge. And 
mmediately. it is demanded of the ſaid Peter, 
t be hath or knoweth any thing to fay, where- 
fre the juſtices here ought not upon the pre- 
miſſes to proceed to judgment and execution 
of him: who ſaith that he is a clerk, and 
prayeth the benefit of his clergy to be allowed 
um in this behalf: therefore it is conlidered by 

83 the 


481 


Ok publick Offences. 


the ſaid juſtices here, that the ſaid Peter Jun 
be burned in his left hand, and delivered, 
And imediately he is burned im his left hand, 
and is delivered, DI to the form of the 
Nees 14. 189. 1 (] | 
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Page 1. A8 all wrong may be conſidered te. 
4 .: as merely a privation of right, 

he one Natural remedy for every ſpecies of 

vrong is the being put in poſſeſſion of that right, 

whereof the party injured is deprived. This 

may either be effected by a ſpecific delivery or 

reſtoration of the ſubject· matter in diſpute to the 


Egal owner; as when lands or perſonal chattels 
ze unjuſtly with-held or invaded: or, where that 
not a poſſible, or 4. Leal an adequate re- 
emedy, by making the ſufferer a pecuniary ſa- 
tsfaction in damages; as in caſe of aſſault, 
breach of contract, Sc. to which damages the 
party injured has acquired an incomplete or in- 
choate gh, the inſtant he receives the injury; 
o' ſuch right be not fully aſcertained till they 
ae aſſeſſed by the intervention of the law. The 
nitruments whereby this remedy is obtained 
which are ſometimes conſidered in the light of 
the remedy itſelf) are a diverſiiy of suirs and ac- 
7100s 3 which are defined by the mirror (c. 2. 
\. 1.) to be THE LAWFUL DEMAND OF ONE'S 
UGHT :” or as Bracton and Fleta expreſs it, in 
the words of Justinian, jus proſeguendi in judicio 
aed alicui debetur. 


* 
* * 
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The iverfity of sulrs, or remedial in- 
ſtruments of juſtice, are from the ſub. 
je& of them diſtinguiſhed; inte three 

. 4 x . 
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kinds $ Actions, 5 
PERSONAL, REAL, and Mixx. 


PrxsONAL actions are ſuch whereby a man 
claims a debt, or perſonal duty, or damages in 
leu thereof; and liKewife whereby a man claims 
a ſatisfaction in damages for ſore injury done to 
his perfon or property. The former are faid 
to be founded on conTRACTS, the latter on 
TORTS or wrongs Oft che former nature are 
all actions upon debt or promifes :,— of the lat. 
rer all actions for treſpaſſes, nufances, aſſaulis, 
defamatory words, and the like. | 


Rear actions, (or, as they are called in the 
mirror, c. 2. F. 6. feodal actions) which concern 
real property only, are ſuch whereby the plaintiff, 
here called the demandant, claims title to have 
any lands or tenements, rents, commons, or o- 
ther hereditaments, in fee-fimple, fee- tail, or 
for term of life. 
diſputes concerning real eſtates were decided; 
but they are now pretty generally laid aſide in 
practice, on account of the great nicety required 
in. their management, and the inconvenient length 
of their proceſs : a much more expeditious me- 
thod of trying titles being fince introduced, by 

other actions perſonal and mixed. 


Mixxp actions are ſuits partakingof the natureof 
the other two, wherein ſome real property is dem * 
8 2 4, 


By theſe actions formerly all] 
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th and q1/o erſonal DAMAGES for a creng ſuſtained. 
As for inſtance, an action of waſte : Which is 
brought by him who hath the inheritance, in re- 
mainder' or reverſion, againſt the tenant for life, 
who hath committed waſte ther in, to recover 
not only the land waſted, which would make it 
merely a real action; but alſo TREBLE DAMA- 
Gt, in purſuance of the ſtatute of Glouceſter, 
6 Ed. 1. c. g. which is A PERS NAL RECOMPENCE 
ind ſo both, H eing joined together, denominate it 
a mixea action. | 

Under theſe Aree heads may every ſpecies of 
remedy by ſuit or action in the courts of com- 
mon law be compriſed, But in order effec- 
wally to apply the remedy, it is firſt neceſſary 
o aſcertain the complaint. 

Tho' in the firſt part of this book, the ſeveral 
kinds of private wrongs, or civil injuries, are in 
1 conciſe manner enumerated, and their reſpec- 
ive natures enquired into; recounting” at the 
ame time the reſpective remedies, which are 
furniſhed by the law for every infraction of 
nght, yet it muſt be remembred, that all civil 
muries are of two kinds, the one withou! FORCE 
a violence, as flander or breach of contract; 
the other coupled with force and violence, as 
batteries, or falſe impriſonment. (Finch L. 184.) 
which latter ſpecies ſavour ſomething of the cri- 
minal kind, being always attended with ſome 
nolation of the peace; for which in ſtrictneſs 
of law a fine ought to be paid to the King, as 
well as private ſatisfaction to the party injured. 
Finch L. 198. Jenk. Cent. 185. 

This diſtinction of private wrongs, into in- 
juries 20375 and without force, run thro' all the 
rariety of which we have treated in the former 
part of this book. 

3 2 Page 


Ape AD 43x 
Page 34 As to actions en the caſe, or in th 
true legal term, a ſpecial Aclion of treſpaſs upon ibi 
BORO. iz ate 3 | 
For wrongs or Ae unaccompanied b 


force, there is a remedy in damages by the abort 


action. It is an univerſal remedy for all per 


ſonal injuries without force; ſo called, becauf: 


the plaintiff”s whole cafe or cauſe of complain 
is ſet forth at length in the original writ. Fo 
tho' in general there are methods preſcribed and 
forms of actions previouſly ſettled, for redreſſing 
thoſe wrongs which moſt uſually occur, and in 
which the very act itſelf is 1MMEDIATELY pte. 
judicial or injurious to the plaintiff's perſon or 
property, as battery,. non-payment of debts, de- 
taining goods, or the like; yet where any ſpe. 
cial CONSEQUENTIAL damage ariſes, which could 
not be foreſeen and provided for in the ordi- 
nary courſe of juſtice, the party injured is al. 
lowed, both by common law and the Sal. of 
Weſtm. 2. c. 24. to bring a ſpecial a tion on lit 
own caſe, by a writ formed according to the pe. 
culiar circumſtances of his own particular griey- 
ance. For WHEREVER THE COMMON Lav 
GIVES A RIGHT OR PROHIBSITS AN INJURY, IT 
ALSO GIVES A REMEDY BY ACTION ; (I Salk. 20. 
6 Meg. 54.) therefore, whenever a new injury 
is done, a new method of remedy muſt be put. 
ſued, Cro. Jac. 478. And it is a ſettled di- 
tinction, (11 Mod. 180, Ld. Raymond 1402. Sta. 
635.) that where an act is done which is in i- 
ſ-if an IMMEDIATE INJURY, there the remedy is 
uſually by an action of treſpaſs vi et armis : bu 
where there is no act done, bur only a culpable 
omiſſion; or where the act is not immediatiy in- 
qurious, but only By consEQuENCE and colla- 
terally; there no action of treſpaſs vi ei 4 
w 
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will lie, but an adtion on the ſpecial caſe, for the 
damages conſequent on ſuch omiſſion or act. 
Page 48.— As to the action of account. 

It is of late very much diſuſed, ſince it is 
bund by experience that th: moſt ready and 
efectual way to ſettle matters of account is by 
bill in a court of equity, where a diſcovery may 
may de had on defendant's oath, without relying 
merely on the evidence which the plaintiff may 
be able to produce. Tho' when an account is 
once. ſtated, nothing is more common than an 
ation upon the implied aſſumpſit to pay the bal- 
Page 39. Trover. _ 

The 8 of this action from wager of 
lay, and the leſs degree of certainty requiſite in 
deſcribing the goods, (Salk. 654.) gave it fo 
conſiderable an advantage over the action of 
derinue, that BY A FICTION OF LAW actions of 
trover were at length permitted to be brought 
againſt any man who had in his poſſeſſion by 
any. means whatſqever the perſonal goods of a- 
nother, and ſold or uſed them without the con- 
ſent of the owner, or refuſed to deliver them 
when demanded. Tür INJURY LIES IN THE 
CONVERSION, for any man may take the goods of 
another into poſſeſſion, if he finds them; but no 
hinder is allowed to acquire a property therein, un- 
leſs the owner be for ever unknown: therefore 
he muſt not convert them to his own uſe, which 
the law preſumes him to do, if he refuſes to re- 
ſtore them to the owner ; for which reaſon ſuch 
refuſal is, prima facie, ſufficient evidence of a 
converſion. 10 Rep. 56. The fact of the find- 
ing, or /rover, is therefore now totally immate- 
nal: for the plaintiff necds' only to ſuggeſt 
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(as twords of form) that he loſt ſuch: goods, and 
that defendant found them; and if he proves 
that the goods are bis property, and that th: 
defendant had them in his poſſeſſion, it i; 
ſufficient. But a CoNVERSION MUST BE FULLy 
PROVED : and then in this action the plaintif 
recovers damages, equal to the value of the thing 
converted, but nor the thing ie; which nothing 
will recover but an action of detinue or replevin. 
| Page 64.—As to the action of ſlander, it is 
neceſſary to obſerve that, words ſpoken in de- 
rogation of a peer, a judge, or other great of. 
ficer of the realm, which are called ſcandalun 
magnatum, are held to be more heinous, than 
words ſpoken of a common perſon; (1 Vent. 60 
and, tho' they be ſuch as would not be actiona- 
ble in the caſe of a common perſon, yet when 
ſpoken in diſgrace of ſuch high and reſpectable 
characters, they amount to an atrocious injury: 
which is redreſſed by an action on the caſe foun- 
ded on many antient ſtatutes, (Weſtm. 1. 3 El. 
1. 63 34, 2 KK. 2c: 5. 12 Ric. & , . 
well on behalf of the crown, to inflict the 
puniſhment of impriſonment on the ſlandererer, 
as on behalf of the party to recover damages for 
the injury ſuſtained. Words alſo tending to ſcan- 
dalize a magiſtrate, or perſon in a public truſt, 
are noted more highly injurious than when 
ſpoken of a private man. Lord Raym. 1369. 
It is ſaid, that formerly no actions were brought 
for words, unleſs the ſlander was ſuch, as (it 
true) would endanger the life of the object 
of it. 2 Vent, 28. But, too great en- 
couragement being given by this lenity to falle 
and malicious ſlanderers, it is now held, that for 
ſcandalous words, which may endanger a man 
in law, may exclude him from ſociety, may im- 
170." a | pair- 


„o 

pair his trade, or may affect a peer, a magiſtrate, 
or one in public truſt, an action on the caſe may be 
had, WITHOUT PROVING ANY PARTICULAR Da- 
MAGE to have happened, but merely on the probability 
that it MIGHT happen. But with regard to words 


that do not thus apparently, and upon the face of 


them, import ſuch defamation as will of courſe 
be injurious, it is neceſſary that the plaintiff 
ſhould aver ſome particular damage to have 
happened; which is c lled laying his action with 
a per quod, As if I ſay that ſuch a clergyman, 
is a baſtard, he cannot for this bring any action 
againſt me, unleſs he can ſhew ſome ſpecial 
loſs by it; in which caſe he may bring his 
action againſt me, for ſaying he was a baſtard, 
per quod, he loſt the preſentation to ſuch a liv- 
ing. 4 Rep. 17. 1 Lev. 248. But mere ſcur- 
fill y, or opprobrious words, which neither in 
themſelves import. nor are in fact attended with 
any injurious effects, will not ſupport an action. 
So ſcandals, which concern matters merely ſpi- 
ritual, as to call a man, heretic, or adulterer, 
are cognizable only in the eccleſiaſtical court; 
unleis any temporal damage enſues, which may 
be a foundation for a per qucd. Noy 64. 1 
Freem. 277. Words of heat and paſſion, as to 
call a man rogue and raſcal, if productive of 
no ill conſequence, and not ot any of the dangerous 
ſpecies betore mentioned, are not actionable : 
neither are words Tpoken in a friendly manner, 
as by way of advice, admonition, or concern, 
without any tincture or circumſtance of ill will; 
for, in both theſe caſes, they are not maliciguſi; 
ſpoken, which is part of the definition of flander. 
(Finch L. 186. 1 Lev. 82. Cro. Fac. 91.) The 
menner of laying the flander or defamation in 
a declaration for words being, that defendant 

| I 'F aljuly 


falſely. and Malicious, /ail, rebearſed, pro- 


claimed ond loudly publiſhed the Words, Sc. 
Neither are any reflefing words made uſe of 4 
in legal proceedings, and PERTINENT TO THE : 
CAUSE IN HAND, a ſufficient cauſe for action of 2 
n ee A C4 z 
N. B.— No notice being taken of the viola- 1 
tion of the right of perſonal liberty, by falſe f 
zmpriſoument, 1 reader who chuſes to conſult 4 
that part of the law, will find it very fully and 13 
jearnedly treated of by Doctor Blackſtone, in 3 4 
Com. 127, Se. | | 3 
Page 81 Ejectment. | 55 
A writ of gectione firmæ, or action of treſpaſs 9 5 
in ejettmen!, lieth, where lands or tenements are < 
let for a term of years; and afterwards the leſ- 75 
for, reverſioner, rem. inder - man, or any ſtranger, 45 
doth eject or ouſt the leſſee of his term. F. N. H. rh 
220. In this caſe he ſhall have this writ of 555 
ejeclion, to call the defendant to anſwer for en- IN 
tering on the lands ſo demiſed to the plaintiff þ i 
for a term that is not yet expired, and ejecting a Þ 
him. And by this writ the plaintiff ſhall re- 5 
cover back his term, or the remainder of it, with bv 
damages. | 4 
Since the diſuſe of real actions, this mixed 06 
proceeding is become the common method of 100 
trying the title to lands or temements. It ma 55 
not therefore be improper to delineate, wit IV 
ſome degree of minuteneſs, it's hiſtory, the man- N55 
ner of it's proceſs, and the principles whereon * 
it is grounded. a | . 
The writ of covenant, for breach of the con- " 


tract contained in the leaſe for years, was an- 
tiently the only ſpecific remedy for recovering 


againſt the leſſor a term from which he had 
a ejected 
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ejected his leſſee, together with damages for the 
ouſter. But if the læſice was ejected by a ftran- 
ger, claiming under a title ſuperior (F. N. B. 
145.) to that of the leſſor, or by a N the 
reverſion, (who might at any time by a common 
recovery have deſtroyed the term,) tho' the leſ- 
ſee might ſtill maintain an action of covenant 
againſt the leſſor, for non- performance of his 
contract or leaſe, yet he could not by any 
means recover the term itſelf. If the ouſter 
was committed by a mere ſtranger, without any 
title to the land, the leſſor might indeed by a 
real action recover poſſeſſion of the freehold, 
but the leſſee had no other remedy againſt tlie 
gjeftor but in damages, by a writ of ceclione fr- 
me, for the treſpaſs committed in ejecting him 
from his farm. Fitz. Abr. tit. eee. firm. 2. But 
afterwards, when the courts of equity began to 
oblige the ejector to make a ſpecific reſtitution of 
the Fand to the party immediately injured, the 
courts of law allo adopted the fame method of 
doing complete juſtice ; and, in the proſecution 
of a, writ of ejcctment, introduced a ſpecies of 
remedy not warran!'ed by the original writ nor pray- 
ed by the declaration (which go only for damages 
merely, and are ſilent as to any reſtitution,) viz. a 
judgment to recover the term, and a writ of poſ- 
{on thereupon. This method ſeems to have 
cen ſettled as early as the reign of Edward 
IV. * tho” it hath been faid (F. N. B. 220.) to 
have firſt begun under Fenry VII. becauſe it 
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% Edav. IV. 6. Per Fairfax ; fi home port cjeftione fir- 
mat, J plaintiff recovera fon terme gui eft arere, fibien come 
in quare ejecit infra terminum ; ct, ft nut ſoit arcre, dongues 
tout in\damages, (Bro, Abr. tit. guare get infra terminum, 0.) 


probably 
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probably was then firſt applied to it's preſent 
principal uſe; that of trying the title to the land. 
| The better to apprehend the contrivance, 
whereby this end is effected, we. muſt recollect 
that the remedy by ejectment is in it's original 
an action brought by one who hath a leale for 


yeers, to repair the Injury done him by dif- - 


poſſeſſion. In order therefore to, convert 1t into 
a method of trying titles to the freehold, it is 
firſt neceſſary that the claimant do take poſſeſſion 
of the lands, to empower him to conſtitute a 
leſſee for years, who may be capable of receiving 
this injury of diſpoſſeſſion. For it would be an 
offence, called in our law MAINTENANCE, to 
convey a title to another, when the grantor 
is not in poſſeſſion. of the land: and indeed it 
was doubted at firſt, whether this occaſional 
poſſeſſion, taken merely tor the purpoſe of con- 
veying the title, excuſed the leſſor from the le- 
gal guilt of maintenance. 1 Ch. Ref. Append, 
29. — When therefore a perſon, who hath right 
of entry into lands, determines. 'to acquire - that 
poſſeſſion, which 1s wrongfully with-held by the 
preſent tenant, he makes (as by law he may) 
a FORMAL entry on the premiſſes; and being fo 
in poſſeſſion of the ſoil, he there, upon be land, 
ſeals and delivers a leaſe for years to ſome third 
perſon or leſſee: and, having thus given him 
entry, leaves him in poſſeſſion of the premiſes. 
This leſſce is to ſtay upon the land, till the 
prior tenant, or he who had the previous poſ- 
ſeſſion, enters thereon afreſh and ouſts him; or 
till ſome other perſon (either by accident, or by 
agreement before- hand) comes on the land, and 

turns bim out, or ejects him. 
For this injury the leſſee is intitled to his ac- 
tion of ejectment againſt the tenant, or this 
| ca ſual 
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taſual gjefor, which ever it was who ouſted him» 
to recover back his term and damages. But 
where this action is brought againſt fuch a ca- 
ſual ejector as is before mentioned, and not 
z#a7fft the very tenant in poſſeſſion, the court 
will not ſuffer the tenant to loſe his poſſeſſion 
without any opportunity to defend it. Where: 
fore it is a ſtanding rule that no plaintiff ſhall 
proceed in ejectment to recover lands againft à 
caſual ejector, without notice given to the te- 
nant” in poſſeſſion (if any there Be) and making 
him a defendant if he pleaſes. And, in order 
to maintain the action, the plaintiff muſt, 
in caſe of any defence, make out four points 
before the court; vg. TITLE, LEASE, ENTRY, 
and ouSsTER. Firſt, he muſt ſhew a good fille 
in his leſſor, which brings the matter of right 
entirely before the coutt; then that the leſſor, 
being ſeiſed by virtue of ſuch title, did make 
him the /caſe for the preſent term; thirdly, that” 
he the leſſee or plaintiff, did enter or take poſe: 
ſeſſion in conſequence of ſuch leaſe; and then, 
laſtly, that the defendant ouſted or ejected him. 
Whereupon he ſhall have judgment to'recoyer: 
his term and damages; and ſhall, in conſe- 
2 have à writ of poſſeſſion, which the” 
eff is to execute, by delivering him the- 
undiſturbed and peaceable poſſeſſion of his 
term. | Cd p 

This is the regular method of bringing an- 
action of ejectment, in which the title of the 
leſſor comes collaterally and incidentally before 
the court, in order to ſhew the injury done to 


the leſſee by this ouſter. This method muſt be 


fill continued in due form and ſtictneſs, "fave 
only as to the notice to the tenant, Whenever 
the poſſeſſion is vacant, or there is no actual 

e occupant 


occupant of the premiſes; and alſo in ſome 
other caſes. But, as much trouble and formali- 
were found to attend the actual making of 

e leaſe, enim, and ouſter, a new and more 
eaſy method of trying titles by writ of ejectment, 
where there is am -attual tenant or occupier of the 
fremiſes in diſpute; was invented ſomewhat more 
tan a century ago, by the lord chief juſtice 
Rolle, who then ſat in the court of upper bench; 
fo called during the exile of king Charles the 
fecond. This new method entirely pzpENDS/oN 
A STRING or LEGAL! FICTIONS: no actual leaſe 
15 made, no actual entry by plaintiff, no actual 
quſter by defendant; but all are merely ideal, 
for the ſole purpoſe of trying the title. To 
this end, in the proceedings (ante 85.) a leaſe 
for a term of years is ſtated to have been made; 


by him who claims title, to the plaintiff who 


brings the action; as by T. B. to A. B.; which 
plaintiff ought to be ſome real perſon, and not 
merely an ideal fictitious one, who has no exiſt. 
ence, as is frequently tho* unwarrantably prac- 
tiſed: 6 Mod. 309. It is allo ſtated that H. B. 
the leſſee, entered; and that defendant C. D. 
vrho is called the caſual ejefor, ouſted him; for 
which ouſter he brings this action. As ſoon as 
this action ĩs brought, and the complaint fully 
ſtated in the declaration, (ante 85.) C. D. the caſu- 
al ejector ſends a written notice to the tenant in 
Poſſeſſion of the lands, as E. E. informing him of 
the action brought by 4. B. and tranſmitting him 
a copy of the declaration. — tide ante 86, On 


receipt of this friendly caution, if the tenant in 


poſſeſſton does not within a limited time apply to 


the court to be admitted a defendant in the ſtead 
of C. D. he is ſuppoſed to have no right at 


all; and, on judgment being had againſt C. D. 
| the 


AZ? AEB N D IX. 
the, caſual cjector, E. E. che real tenant will be 
turned out of poſſeſſion by the ſhheriff. 

But if the tenant in poſſeſſion, applies to be 
made a defendant, it is allowed him on this 
condition; that he enter into a rule of court to 
confels, at the trial of the cauſe, three of the four 
requiſites for the maintenance of the plaintiſf's 
action; viz. the LEASE, of T. B. the leſſor, the 
zurky of A. B. che plaintiff, and his OUSTER 
by E. E. himſelf, now made the defendant in- 
ſtead of C. D. which requiſites, as they are 
wholly fictitious, , ſhould the defendant put the 
plaintiff to prove, he mult of courſe be nonſuited 
for want of evidence; but by ſuch ſtipulatcd 
confeſſion of leaſe, . en!ry, and ouſter, the trial 
will now ſtand on the merits of the lille only, 
This done, the declaration is altered by inſerting 
the name of E. E. inſtead of C. D. and the 
cauſe goes down to trial under the name of 
A. B. (the plaintiff) on the demiſe of T. B. 
(che leſſor) againſt E. E. the new defendant. 
And therein the leſſor of the plaintiff (T. G.) is 
bound to make out a clear tile, otherwiſe his 
fictitious leſiet cannot obtain judgment to have 


7 1 of the land for the term ſuppoſed to 
granted. But, if the leſſor makes out his 


title in a ſatisfactory manner, then judgment 
and a writ of poſſeſſion ſhall go for A. B. the 
nominal plaintiff, who by this trial has proved 
the right of J. B. his ſuppoſed leſſor. Let, to 
Peron fraudulent, recoveries of the poſſeſſion, 


y colluſion with the tenant of the land, all te- 
nants are obliged by 11 Geo. II. c. 19. on pain of 


forfeiting three years rent, to give notice to their, 


landlords, when ſerved with any declaration in e- 
jectment: and any landlord may by leave of the 
court 


gc TER AMD.1.3 


court ben A a co-defendant to the action; which 
indeed he þ right to demand, long before the 

roviſion N atute. 7 Mod: 70, Salk. 257, 
ae manner ph 7 revious to the ſtatute of Welt. 

. M i real action the tenant of the frec- 
5014 245 Geke, the remaindei man of rever- 
finer had 4 142 to come in and defend the 
poſſemon; left, if judgment were had againſt 
the tenant; tlie ele of thoſe behind ſhould be 
U to A 11 right, Brat. J. 8. (. 10, 9. 
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nobel plaintiff 4 F. muſt indeed be Age non- 
ſuitel, for Pant of proving thoſe requilites ; 
but judg c III in the end be entered again 

the 0 eter" C. D.: for the condition on 
which E. E. was Adtritted a defendant is broken, 
and therefore the plaintiff is put again in the 
fame ſituation as if he never had appeared at 
all; the conſequence of which {we have feen) 
would habe been, that judgment would have 


been entered for the planfiff, and the ſheriff, 


by virtue of à writ for that purpole, would 
have turned out E. E. and delivered poſſeſſion 
to A. B. The ſame proceſs therefore as would 
have been had, provided no conditional rule had 
been ever made, muſt now be purſued as ſoon 
as the condition is broken. But execution ſhall 
be ſtayed, if any landlbrd after the default of 
his tenant applies to be made à defendant, and 
enters into the uſual rule, to confeſs leaſe, entry, 
and ouſter. 11 Geo. 2. c. 19. | 

The damages recovered in theſe actions, tho 
formerly their only intent, are now uſually (ſince 
the title has been conſidered as the principal queſ- 
tion) very {mall and inadequate; amounting 
com- 


nnn 


commonly to one ſhilling or ſome other trivial 
ſum. In order therefore to complete the re- 
medy, when the poſſeſſion has been long detained 
from him who has right, an action of treſpaſs 
alſo lies, after a recovery in ejectment, 1 re- 
cover the MESNE profits (i. e. the profits ariſing bc- 
tween the time of ejecting the plaintiff, and his 


recovery in ejectment) which the tenant in poſſeſ- 


ſion has wrongfully received. Which action may 
be brought in the name of either the nominal 
plaintiff in the ejectment, or his leſſor, againſt the 
tenant in poſſeſſion; whether he be made party 
to the ejectment, or ſuffers judgment to go by 
default. 4 Burr. 668. 

Such is the modern way, of obliquely bring- 
ing in queſtion the title to lands and tenements, 
in order to try it in this collatteral manner; 
a method which 1s now UNIVESALLY ADOPTED IN 
ALMOST EVERY CASE. It is Founded on the ſame 
principle as the antient writs of aſſiſe, being cal- 
culated. to try the mere possESSORY title to an 
eſtate ; and hath ſucceeded to thole real actions, 
as being infinitely more convenient for attaining 
the end of juſtice : becauſe the form of the pro- 
ceeding being intirely fictitious, it ig wholly in the 
power of the court TO DIRECT THE APPLICATION 
of that fiftion, ſo as TO PREVENT FRAUD AND 
CHICANE, AND EVISCERATE THE VERY TRUTH 
OF THE TITLE, 

But a writ of ejectment is not an adequate 
means to try the title of al eſtztes; for on ſuch 
things whereon an entry cannot in fact be made, 
no entry bail be ſir poſed by any fiction of the 
parties. Therefore an ejectment will ze: lie of 
an advowlon, a rent, a common, or other in- 
cor poreal hereditament; (Brown. 129. Cro. Car. 


K K 492. 
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492. Stra. 54.) except for tithes in the hands of 
lay appropriators, by the expreſs purview of ſta- 
rute 32 Hen. VIII. c. 2. Which doctrine hath 
ſince been extended by analogy to tithes in the 
hands of the clergy. Cro. ar. 301. 2 Lord 
Raym. 789. Nor will jt hie in ſuch caſes, where 
the entry of him who hath right is taken awa 
by deſcent, diſcontinuance, twenty years 
poſſeſſion, or r 

This oP . is however rendered 
a very oh al remedy to landlords 
whoſe tenants bn: in arrere, by 4 Geo. 2. c. 28, 
which ſee ante, 84. . 

Page 120.—As to controvetfies determined, 


without action at 8 FFF, by the mere 


act of the parti parties . 


1. From the $6Lt Act of Be party Injured. 
2. From the joixT act of all the parties. 


Of the firſt fort 3 1. 885 defence. , Re- 
caption of good 


lands and 
tenements. 22 Abe Entry, 19 


Diſtreſs for Rent, of fot Dain, lage 6. Seiling of 
D 9 
Of the 0 ſort _, I. Accord. 2. Ar- 
bitration. _ LC 3 


There is 2 1 Arpa kss 1 a mere OPPERATION 
of law, which is, 1, Wherg a:creditor is executor 
or adminiſtrator, and is thexeupon allowed to re. 
lain his own debt. 2. In * A caſe of remitter ; 
where one, who has a coop htle to lands, Sc. 
comes into poſſeſſion by a Bap one, and is there- 


upon remitied to his antient good title, which 


protects his ill acquired poſſeſſion. 8 
R THE 
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Ations and Remedies, 
I. F Debt, for money due on a bond, or 
O 7 


Ll, Page 2 

2. For rent due from tenants, 6 
3. For goods or money delivered, 1. 9 
4. For an Attorney's expences, 8 
5. For permitting a priſoner to eicape, Did. 

7 Upon a judgment or abitrament, 9 
7. Upon an act of parliament. Tbid. 

Proxeedings in Actions of Debt. 

1. By writs, _ proceſs and arreſt, 10 
2. By bail and appearance, 18 
3. By declarations, pleadings, Se. 25 
A Intirac, +" 
An alias and Pluries, Dil. 
A Capias in debt in C. B. * 
A Capias in action of the eaſe, Ibid. 


K k 2 A com- 


The TABLE. 


A common Bail. piece, Page 22 
A ſpecial Bail-piece, 23 
A Bail bond and Aſſigument therenpon, 24, 25 
A Declaration in debt in B. R. 29, 30 
A Pla in debt, 30, 31 
Of pleas and demurrers, | 31 
A general Demurrer to a declaration, 33 
———  ——- ſoinder in demurrer. 33, 34 


* | ' af $ 
Action upon the Caſe. 


+ For-nonfeaſance'on promiſes, | 24 
2. Malefeazance, of doing what ought not to 
be done, 35 
.2. Misfeazance, or miſdoing any thing, 37 
4. Deccits on contracts, Ge. 39 
5. Particular nuſances, 40 
A Declaration in caſe, for goods and merchan- 
dizes fold, 42 
A Declaration in caſe, for a deceit upon a war- 
| ranty of goods, as 
A Declaration in caſe, for a nuſance to a man's 
water, b 
A Plea in caſe, of payment in ſatisfaction of a 
promiſe and Replication, 47 
Plea that the defendant made no ſuch promite, 
Sc. | 48 
A Plea of not guilty incaſe. Ibid. 
Action of Account, 


* 1 a bailiff or receiver of rents and 
ebts, 49 
2. Where one was not baililf or receiver, id. 

3. Betore 
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. Before auditors aſſigned, &c. Page 50 
A Declaration in an action of account. 51, 52 
Agion of Cr venant. 

I. Colenant * for going a thing, 52 
2. Covenant real concerning lands, 53 
A Declaration in action of covenant, 55 


A Plea that all covenants are performed. 56 


Action of Detinue. 


1. For recovery of goods detained, 57 

2. For recovery of deeds and charters, 58 

A Declaration in action of deems, 59 
Aclion of Trover. 

In what caſes it lies, Did. 

A Declaration in trover, 61 

A Plea in trover, with a traverſe of the conver- 


fon. - hos 62 
Action of Slander, 


1. For charging a man with particular crimes, 64 
2. Slander of perſons in their offices and profeſ- 


ſions, 66 
3. Slandering a man's title to an eſtate 67 
4. Of defamation by libels, 69 
A Declaration in action of ſlander, 69, Sc. 


A Declaration for ſlandering a perſon's title. 72 
K 
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Aclion of Aſſault and Battery. 
The nature of this action, and where it lieth, 
; Page 73 
A Declaration in aſſault and battery, 76 
Action of Treſpaſs. 


1. Treſpaſs to a man's lands or goods, Ibid, 
2. Where actions are brought, and treſpaſſes 


continued, 78 

3. Actions of treſpaſs by ſtatute, 79 
A Declaration in treſpaſs, Lid. 
Declaration in action of treſpaſs, for ſeveral treſ- 
79, do 

AE in ajon of telbats, 81 


Attion of Ejettment. 
In what caſes it lieth, the manner of proceed. 
in therein, Oc, 81 
A Declaration in ejectment, 85 
A Notice for the tenant to appear, &c. 86 
Adtion or writ of Aﬀiſe, 


* Aftiſe of lands * tenements, 87 


2. Of rents, commons and tolls, 88 
3. Of an Office held for life, &c. 89 
A Declaration in aſſiſe, for a rent. 99 


of Ok 


The F. AB. E. 


+Q Aclian .of Waſte. S 


1. For | Waſte done or ſuffered to houſes, 
Pag 92 


2. For cutting down timber trees, or other 
trees on an eſtate, 93 


3. For ploughing up meadow ground, — 
mines, deſtroying deer, Sc. 
4. And who ſhall bring this action for the Wy 


Sc. and damages, r 

A Declaration in action of waſte, N 96 
A Plea, Cc. in this . 98 

Ditref for Rent. 

The proceedings in it, of what things taken, and 
manner thereof, 338, Ec. 

A landlord's warrant to diſtrain for rent, 109 
Appraiſer's a. to appraiſe goods diſtrain'd, 
110 

An- Inventory and Appraiſemen of the goods taken 
in diftreſs, SES 


Notice of the diſtreſs to the tenant, Wo bal. 


Replevins on taking Difreſes 
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A Count or Declaration in replevin, 116 


An Avowry for arrears of rent. 13 ul 
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The Statues of Limitation of Actions. 
In what time real and perſonal actions are to be 


commenced. Page 118 


Controverſies determined without Action. 


By award, power of arbitrators, &c. 120 
An Award of differences. 123 
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Ok Courts, Juries, Witneſſes, Trials. 
es T H E high court of Chancery, 126 


2. King's Bench, 129 
3. The court of Common Pleas, 130 
4. The Exchequer, 131 
5. The court of Aſſizes, &c, 132 


Inferior Courts in the Country. 


1. The County-Court, 134 
2. The Court Leet, 135 
3. The Court-Baron, 136 


Attornies, &c. of Court. 


1. By orders of court and the Common Law 138 
2. By ancient and modern ſtatutes, 140 
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In Order to Trials. 
1. Of juries our cauſes, Page 142 
2. Witneſſes and other evidence neceſſary,” 150 


"A writ of Subpæna tor witneſſes to teſtify, &c. 
| 155 
A Subpæna Ticket for a witneſs to appear. id. 


The Head Trial divided into, 


I. 1 to be known preparatory thereto, 156 
2. The form of trial in the courts at Weſtminſter, 


I58 

3. How trials are managed at the afſizes, — 
4. Of new Trials, Sc. | 161 
A Record of an iſſue and trial of a cauſe in B. R. 
| I 62 

. Executions and other things after trials, 165 
A writ of Capias ad Satisfaciendum, 166 
A writ of Fieri Facias, 167 
A writ of Elep:t, 169 


How perſons relieved by Audi/4 Quereld, 170 
The writ Audits Querelä, 171 
Priſoners in execution diſcharged by ſtatute. Bid. 


Writs of Error, 
To reverſe and ſet aſide judgment and execu- 
tions, 173 


A Writ of Error in B. R. 175 
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I. —— brand by diſcent and 


right of blood. _- Page 176 

2. By conveyance, or grant from one man to 

+ Wc. 182 

3. Ancient renures of lands. | 269 
The?! ö 

And lands are convey'd, | 

1. By n the.nature of it 182 

A deed of Feoffment, 10 I 184 

2, By leaſe and releaſe, the nature and law 

thereof, 187 

A leaſe for @ year, whereon to. ground a releaſe, 

190 

D ance of the lands, FR” 

3. By bargain and ſale its hature, & -196 


A — — Sale of land, and Aan 199 
4. By fine and recovery, the natute of, and laws 


concerning them, manner of proſectring, &' 
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A Præcipe and aue of a fine, 210 

A Fine by huſband and wife, of his land, 211 

An Indenture to declare the Uſes of a fine, 212 

A Writ of entry fur Diſſeiſin, Ec. in order to 

ſuffer a recovery, | 214 

A deed to lead the uſes of a Fine and Retovery, 
on a purchaſe, | 215 

5. By ſurrender, forts of, ede. C80 


A Surrender of lands, | e 
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6. By gift and grant, the nature and laws thereof, 


Page 223 
A deed of Gift of land, b 2 
7. By leaſe, for life, or years, 226 
A Leaſe for years of a houſe, 235 
8. By mortgage, the nature of it, 239 
A common Mortgage of an eſtate, 242 


An Aſſignment of a Merigage to attend the * 
24 
9. By aſſignment, the law concerning it, Cc. 248 


Alſſigninen; of a leaſe, 250 
10. By will, the nature and law of, how con- 
ſtrued, and deviſes and legacies, 253 
A Will of goods and lends, 23. 849 
A Will, with deviſe of lands, Fc. in the way 
of ſettlement, 261 


Eſtates in Goods and Chattels, &c. 
1, Of bills of ſale of goods, when goed and bind- 


ing, and alter the property, 264 
A Bull of Sale of 267 
2. Gifts of goods and chattels, 267 
A Gift of goods, with Livery and Seiſin, 269, 

270 


3. Agreements, contracts and covenants, 2 70 
An agreement between a maſter and a ſervant, 271 


4. Bonds and obligations for money; 272 
A common Ad irom one perſon to one, 275 
A bond from two perſons to one, | 276 
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A fingle B: for money, | Lid 
5. Letters of attorney to receive debts, [oid. 
A general L tier of Attorney, 2.79 
A Letter of Attorney to receive rents, and ta 
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A ſeaman's Letter of. Attorney, Page 281 
6. Releaſes of debts and actions, Cc. 283 
A Releaſe of perſonal actions, 289 
A General Relaſe of all demands. 1285 
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1. Tenant in fee-ſimple, 286 
2. In fee- tail, general and ſpecial, 287 
3. In tail, after poſſibility of iſſue, 289 
4. By the curteſy, 290 
5: In dower, ©, 2902 

. For term of life, 292 
7. For term of years, 294 
8. At will, Se. 296 

Copybold Tenures. 

1. Copyhold eſtates held for lives, 297 
2, Copyholds in fee, and their qualities, 300 
3. Copyholder's widow's eſtate, Fn 


A Grant of a copyhold eſtate, 
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4. Rights of huſband and wife, 332 
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Laws and Statutes relating to, 


I, Baſtardy and baſtards, 357 
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B. 

Bail, 18, 22, 23 
Bail Bond, 24 
Bailiff, 49 


Bargain and Sale, Page 

196, 199 
Baſtards, 357 
Battery, 73 
Bill, 2, 277 


Bill of Middleſex, 16 
Bill of Sale, 264, 267 


Bonds, 2, 272 
Buggery, 469 
Burglary. 462 
Go 
Capias, 18 
Ca. Sa. 166 
Chancery, 126 
Charters, 58 
Common Bail-pitece, 22 
Common Pleas, 120 
Commons, 88 
Conſtables, 431, 439 
Contracts, 297 270 
Controverſies, 120 
Conveyance, 182, 191 
Copyhold, 297 
Coronation, 403 
Coroners, 418 
County Court, 134 
Court Baron, 136 
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Court Lect, Page 135 
Curteſy, 290 
Covenant, 52, 270 
D. 
Debt, 2, 10 
Deceit, 39, 45 
Declarations, 25, 29, 30, 
42,45 
ds, 5 8 
cer, 94 
Defamation, 69 
Demurrer, 31, 33, 34 
Detinue, 57 
Deviſes, 253, 261 
Diſcent, 176 
Diſtreſs, 98, 280 
Divorces, 354 
Dower. 291 
E. 
Ejectment, 81 
Eiegi, 169 
Elopement, 353 
Error, 173, 175 
Eſcape, 4 
Evidence, 150 
Exclequer, 15 909131 
Execution, 163, 173 
Executors. 312 
F. 
Faculty, 324 
Fee- ſimple, 286 
— Tail, 287 
Felony, 456 
Feoffment, 192, 184 
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Fieri facias, Page 167 
Fine, 200, 210, 211, 212, 
213 
Fools, 363 
Foreſt, 385 
F orfeiture, 475 
Forgery. 470 

G. 
Gift, 223, 226, 267, 269 
Grant, 182, 223, 305 
Guardians. 360 
Habeas Corpus, 388 
Heirs, 307 
Homicide, 454 
Huſband and Wife. 332, 
354 

I. 
Ideots, 363 
Indictment, 477 
Infants, 13 
Inferior Courts, 134 
Inventory, 111 
Jointures, 335 
Iſſue, 162 
Judges, 409 
Judgment, 9. 173 
Juries, 142 
Juſtices of Peace. 422 

K. 
King (the) 396, Ec. 
King's Bench, I ; 9 
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L. 
Landlord, 
Lar ceny, 457 
Latitat, 16 


Leaſe, 187, 228, 235, 250 


Leet, 135 
Legacies, 233 
Letters of attorney, 277 
Libel, 69 
Licence, 324 
Limitation, 118 
Livery and Seiſin. 270 
M. | 
Madman, 365 
Magna Charta, 367 
Malefeazance, 35 
Manſlaughter, 452 
Marriage, 315, 324 
Maſter. 271 
Meadow, 94 
Merchandize, 42 
Mines, 94 
Minors, 363 
Misfeaſance, 37 


Mortgage, 239, 242, 245 


urder. 448 
N. 

New Trial, 161 
Nobility, 405 
Nonfeazance, 34 
Not guilty, 48 
Notice, 86, 111 
Nuſances. 40, 45 
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Page 109 Oath, 
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O. 
Page 110, 403, 


422, 430, 439 


Obligations, 272 
Office, 66, 98 
Orders of Court. 138 
| 
| Payment, 47 
Perjury, 47S 
Pleadings, 25 
Pleas, 31, 47, 48 
Prerogative, 396, 404 
Prince, 404 
Priſoner, 8, 171 
Privileges, 40 
Profeſſion, 66 
Proceſs, 10 
Puniſhment, 475 
Q. 

Queen, 404 
Quo Warranio. 380 
R. 

Rapes, 46 
Record, 1 62 


Recovery, 200, 214, 213 
Releaſe, 18), 191, 283 
Rent, 6, 49, 88, 109, 280 


Replevin, 112, Sc. 
Replication, = 
Right of Blood, 176 
. Robbery. 464 
8. 
Satisfaction, 47 
Seamen, 281 


Servant 
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Servant, Page 271 | Timber, Page 93 
Settlements, 261, 335, | Tithe, 687 
| 338 | Tolls, $8 
Sheriffs, 412, 417 | Treaſon, 440 
Slander, 64 | — Petit, 447 
Sodomy, 469 Trees, 93 
South-Sea Stock, 345 Treſpaſs, 76 
Special Bail-piece, 23 | Trials, 156 
Statutes, 79, 140, 171, | Trover. 59 
367, 383, 387, 388 
Os + W. 
Surrenders. 220, 222, Warrant, | ; og 
305 Writs, 10, 155 
T Wale. 93 
Widow, 302 

Tallage, 387 1 Wife, 332 
Tenant, 6, 286 | Will, 253, 259, 261, 308 
— For Life, 292 Witneſles, 155 
— Jn Tail, 287, 289 | Women, 353, 356 
— For Years, 294 | Warranty. 45 

— At Will, 296 . 
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